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vania, and to look after his interests generally as to same 
and to assist any others whom the defendant had working 
on the same or in connection therewith, for which services 
the defendant agreed to pay to the plaintiff the: sum of 
$1500 and the agreement is evidenced by a letter from the 
plaintiff to the defendant, dated May 15, 1933, and ac¬ 
ceptance thereof by the defendant by a letter of May 18, 


1933. 

In accordance with said agreement the plaintiff faith¬ 
fully and fully performed her part of the agreement in 
every and all particulars and did work reasonably worth 
more than the sum agreed upon; that the plaintiff col¬ 
lected only $235.18 on the said contracts of sale, for which 
amount she gave credit to the defendant on her salary on 
the said contract (but this did not include other sums which 
the plaintiff helped other assistants of the defendant to 
collect and which were taken charge of by the other 
2 assistants of the defendant); and the said defen¬ 
dant paid the plaintiff an additional $50 on account 
thereof but failed and refused and still fails and refuses, 
though often demanded, to pay to the plaintiff the balance 
of $1214.82 due to the plaintiff by the defendant under the 
said contract for services. 

WHEREFORE, the plaintiff brings this suit and claims 
Twelve Hundred Fourteen Dollars and Eighty-two Cents 
($1214.82), with interest from April 21, 1934, besides costs. 


* * * 


* * * * * 


PAULINE WALFORD 
Plaintiff 

CARLA MARSHALL 
MINOR HUDSON 
RAYMOND M. HUDSON 
Attorneys for Plaintiff 


Second Amended Pleas 
Filed June 25 1935 

• * * * * * • *: 

Plea to Count No. 1. 

The defendant Robert H. McNeill pleading to Count No. 
1 of the Declaration says that he never employed the plain¬ 
tiff on May 18, 1933, or at any other time, in the manner 


United States Court of Appeals for the 

District of Columbia 


a District Court of the United States for the 

District of Columbia 

Xo. 85002 at law 

Pauuxe Walford, Plaintiff , 


vs. 

Kobkrt II. McXkii.l. Defendant. 

Uxitkd Status of Amkrica, 

District of Columbia, ss: 

BK IT R KM KM BUR HI), That in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
tiled and proceedings had, in the above-entitled 
cause, to wit:— 


1 


Dexia rat ion 


Filed January 21 1935 

• 

In the Supreme Court of the District of Columbia 

Law Xo. 85002 

Pai'uxk Walford 1105 Widcner Building Philadelphia, 

Pennsylvania Plaintiff 


vs. 

Kobkrt H. McXkii.l investment Building Washington, 

I). C. Defendant 

Count One. The plaintiff, Pauline Walford, sues the de¬ 
fendant, Robert II. McXeill, for this to-wit: 

That heretofore to-wit on or about May 18, 1933 the de¬ 
fendant employed the plaintiff, who is a real estate opera¬ 
tor and broker, to seek the completion of, correction of, ad¬ 
justment of, and the collection of, various contracts which 
the defendant held for sales of lots at Montrose, Pennsyl- 
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and form alleged in said Declaration, or at all, for the sum 
of Fifteen Hundred Dollars ($1500.00) or for any other 
>um or price or consideration; that the alleged agreement 
relied on by the plaintiff, to wit: a letter in the name of the 
law firm of this defendant, signed in the name of said firm 
l)v this defendant, was a letter written by this defendant as 
president of the Montrose Land Company, and while the 
designation of said company and the office of president 
thereof was not shown on said letter that the said plaintiff 
well knew that all acts of this defendant, in all mat- 
3 tors pertaining to the services alleged to have been 
rendered by said plaintiff, were done and performed 
in his capacity as said president, and that the letter afore¬ 
said was inadvertentlv signed by the law firm of this de- 
fendant and by him personally as a member of said firm, 
and that the intent and purpose of said letter was for the 
purpose of expressing the terms of an answer to a previous 
letter by said plaintiff, and as a result of previous negotia¬ 
tions by this defendant, as president of said Montrose Land 
Company with the plaintiff and Mae Helm, a partner and 
associate of the plaintiff on the work alleged to have been 
performed by the plaintiff; that said letter of May 18, 1933, 
signed as aforesaid, was written as the result of discus¬ 
sions and conferences between the plaintiff and said Mont¬ 
rose Land Company, acting through this defendant, as its 
president, and that the work for which the plaintiff and 
her said partner Mae Helm were employed was to readjust 
six thousand dollars or more of suspended contracts by 
Montrose Land Company of Maryland, successor to Mont¬ 
rose Land Company of Pennsylvania, a previous owner of 
the property later acquired by the Montrose Land Com¬ 
pany of Maryland, of which this defendant was elected 
president: that the alleged agreement between said plain¬ 
tiff and said company, as set forth in said letter of May 18, 
1933, by this defendant to said plaintiff was that said plain¬ 
tiff and her said partner and associate, Mae Helm, should 
and would readjust and collect Six thousand dollars or 
more of said old and suspended contracts by revising the 
same, securing renewals therefor in notes and cash upon a 
commission of twenty-five per cent upon all moneys so col¬ 
lected, and that said Fifteen Hundred Dollars ($1500.00) 
proposed to be paid to said plaintiff by said letter of May 
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18,1933, signed by this defendant, related solely to the pay¬ 
ment of the commission of twenty-five per cent upon said 
Six thousand dollars or more of business so to be read¬ 
justed and collected; that said commission of twenty- 
4 five per cent, estimated at a total of Fifteen Hun¬ 
dred Dollars ($1500.00) upon all the contracts agreed 
to be readjusted, reinstated and collected upon, was to be 
payable to said plaintiff and her associate and partner Mae 
Helm, proportionately, on the amounts collected and no 
more, and to be upon a commission basis of twenty-five 


per cent. 

Further pleading to the said Count Xo. 1 this defendant 
says that subsequent to entering upon the work aforesaid 
said plaintiff collected and retained in toto Nine Hundred 
and Forty-Five Dollars ($945.00) from various persons 
agreeing to reinstate their old contracts, and aside from 
that, received from this defendant an advance of Fifty 
Dollars ($50.00), making a total of Nine Hundred and 
Xinety-five ($995.00), no part of which has been paid over 
or accounted for either to the defendant or anvone for him. 
That no collections have been made other than those aggre- 
gating Xine Hundred and Forty-five Dollars ($945.00), re¬ 
ferred to, so far as this defendant is advised; that said 
plaintiff was entitled to have and retain from said collec¬ 
tions on her behalf and on behalf of her said partner and 
associate Mae Helm, one-fourth thereof and no more, to 
wit: Two Hundred and thirty-six and 25/100 Dollars 
($236.25), and was required to pay back and return to this 
defendant said sum of $50.00 advanced by him, which said 
plaintiff has not done; that said plaintiff and her said asso¬ 
ciate Mae Helm obtained a reinstatement of certain other 


alleged suspended contracts under the terms of their said 
agreement and procured from various persons certain 
notes, some of which were delivered to this defendant as 
president of the Montrose Land Company, said notes aggre¬ 
gating approximately One Thousand Dollars ($1,000.00), 
but said plaintiff refused, failed and neglected to collect 
said notes and turn over the proceeds to this defendant, as 
such president, because of inability to collect the same 
and that thereupon this defendant, as such presi- 
5 dent, undertook to have them collected through 
another agency, to wit: M. J. Eckel, a real estate 
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dealer of Reading, Pennsylvania, but has made collection 
of none of said notes, so aggregating said sum of One 
Thousand Dollars; certain other notes were likewise pro¬ 
cured and delivered by plaintiff to this defendant, as presi¬ 
dent of Montrose Land Company, aggregating in amount 
approximately Fifteen Hundred Dollars; some of said notes 
were subsequently delivered to said plaintiff and her part¬ 
ner Mae Helm, for collection, and have either been lost or 
otherwise disposed of by said plaintiff or said Mae Helm; 
that part of said notes amounting to about Nine Hundred 
Dollars ($900.00) have been delivered by this defendant, as 
president of said land company, to said M. J. Eckel for col¬ 
lection, but no collections thereon have been made. 

In consideration of the above facts, which defendant 
stands ready to prove, there is nothing due the plaintiff by 
this defendant, and this defendant should have judgment as 
of nonsuit and for his costs. 

******** 

'WHEREFORE, the defendant says that the plaintiff 
should have nothing bv this suit and the defendant Should 
have his costs. 

G. H. McNEILL 
Attorney for Defendant. 


Hr plication to Second Amended Pleas 
Filed October 25 1935 


1. The plaintiff for replication to the second amended 
plea to Count I of the Declaration denies that the letter 
forming a contract was written by the defendant as presi¬ 
dent of the Montrose Land Company and denies “that the 
said plaintiff well knew that all acts of this defen- 
6 dant, in all matters pertaining to the services al¬ 
leged to have been rendered by said plaintiff, were 
done and performed in his capacity as said president.” 

The plaintiff denies that the letter was inadvertently 
signed. The plaintiff denies that previous negotiations had 
been had with defendant as president of the Montrose Land 
Company and denies that Mae Helm was a partner or 
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associate of the plaintiff or had anything to do with the 
plaintiff's contract or work. Plaintiff denies that the let¬ 
ter of Mav 18, 1933 was a result of conferences with the 
Montrose Land Company and denies that the Montrose 
Land Company was known in the contract or had anything 
to do with it. Plaintiff denies that she and Mae Helm were 
jointly employed in any undertakings between defendant 
or the Montrose Land Company of Maryland or the Mont¬ 
rose Land Company of Pennsylvania. 

Plaintiff denies that there was anv agreement as to a 

2o c /c commission, either with the defendant or with anv- 

one else and further denies that there was anv estimate of 

the $1300.00 being a commission or percentage of any work. 

The plaintiff denies that any money was collected by her 

for the defendant that was not turned over and accounted 

for under the contract set out in the declaration. Plaintiff 

denies that anv notes were taken for the defendant and not 

delivered to him and states that all notes taken for the 

defendant were delivered to him and all monies collected 

were paid over to him. Plaintiff has no knowledge of any 

transactions between the Montrose Land Company and M. 

J. Kckel and requires strict proof of all allegations relevant 

thereto that are material. The plaintiff denies that she has 

lost or disposed of any notes delivered to her and denies 

that anv notes were delivered to her and Mae Helm as 
* 

partners, and denies that she and Mae Helm were partners 
at anv time 

7 The defendant denies all the other allegations in 

the said first plea of the defendant which are not ad¬ 
mitted by or are inconsistent with the allegations in the 
declaration. 


2. The plaintiff for replication to the defendant's second 
plea denies that there were any negotiations, dealings, or 
contracts between the plaintiff and the Montrose Land Com¬ 
pany or with the defendant as president of the Montrose 
Land Company. 

Plaintiff denies that on or before or after March 14, 1934 
that the plaintiff was advised that the said company through 
the defendant was endeavoring to sell the said property or 
negotiating an agency agreement thereon within a definite 
time. Plaintiff denies all the allegations of the second plea 
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which are not admitted by, or are inconsistent with, the al¬ 
legations in the declaration. 

CARL A MARSHALL ; 
RAYMOND M. HUDSON 
MINOR HUDSON 


GEOFFREY CREYKE, 

Attorneys for Plaintiff 


JR. 


District Court of the United States for the District 

of Columbia 

Tuesday, March 9, 1937. 

Session resumed pursuant to adjournment, Hon. 
JOSEPH AA\ ('’OX, Justice, presiding. 


Come now the parties hereto by their respective attor¬ 
neys of record and a jury of good and lawful persons of 
this district, to-wit: Charles S. Cox, Richard Ihlder, George 
R. Junghans, Harry AY. Thompson, Bertram A. McKenny, 
Harry A. McNinch, Lester L. Charlton, Pearl M. Flipper, 
Miller A\\ Gicseking, Frederick G. Kienast, Abram E. Stern 
and Luman AY. Doggett, who are dulv sworn to well 
8 and truly try the issue herein joined and after this 
cause is heard in part the jury is respited until to¬ 
morrow morning at ten o’clock. 


Memorandum 

MARCH 16—1937. 

Trial resumed—same jury. Yerdiet directed for Defen¬ 
dant on both counts of declaration, Cox, J. 


District Court of the United States for the District of 

Columbia 

Monday, April 26, 1937. 

Session resumed pursuant to adjournment, Hon. 
JOSEPH AA\ COX, Justice, presiding. 
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Upon consideration of the motion filed herein, for a new 
trial, it is ordered that said motion be, and the same is 
hereby overruled, and judgment on the verdict is ordered. 

Wherefore, it is considered that plaintiff take nothing 
bv this action that defendant go hence without dav, be for 
nothing held and recover of plaintiff his costs of defense 
to be taxed by the clerk and have execution thereof. 

From the foregoing judgment the plaintiff by her attor¬ 
neys of record, in open Court, notes an appeal to the United 
States Court of Appeals for the District of Columbia; 
whereupon, an undertaking to act as a cost bond is hereby 
fixed in the sum of One Hundred Dollars ($100.00) with 
leave to deposit Fifty Dollars ($50.00) cash with the clerk 
in lieu thereof. 


0 


M cnioranrium 


MAY 18—1957. 

Undertaking ($100.00) on Appeal approved and filed. 


Assignment of Errors. 
Filed Mav 20 1937 


Pauline Walford, plaintiff in these proceedings, states 
that the Court erred: 

1. In directing a verdict for the defendant on the issues 
raised by Count 1 of the Declaration and the pleas filed 
thereto. 

2. The Court erred in refusing to overrule the motion for 
a directed verdict as to Count 1 of the Declaration. 

o. The Court erred in granting the motion for a directed 
verdict as to Count 1 of the Declaration. 

4. The Court erred in directing a verdict on its own mo¬ 
tion in favor of the defendant on tlu* lirst Count of the 
Declaration, after the jury had deliberated on the issues. 

MARK P FRIEDLAXDER 

Attorney for Plaintiff. 
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Designation of Record 
Filed May 20, 1937. 

# * 4? # # # * * 

The plaintiff having perfected an appeal herein to the 
Court of Appeals of the District of Columbia on May 18th, 
1937, hereby requests the clerk of the District Court of the 
I'nited States for the District of Columbia to prepare, at 
plaintiff's expense, a transcript of the record on ap- 
10 peal, including therein the following papers and pro¬ 
ceedings, namely: 

1. First Count of Declaration. 

2. Second amended plea to the First Count of Declara¬ 
tion (consisting of two pleas.) 

3. Replication to second amended plea. 

4. Minute entry of March 9th, 1937, indicating that the 
jury was sworn. 

o. Minute entrv of judgment on verdict entered April 
20, 1937. 

Together with a copy of this Designation. 

MARK P. FRIEDLANDER 

Attorney for Plaintiff . 

May 20, 1937. * 1 

Service of a copy of the foregoing Designation of Record 
acknowledged this 19th dav of Mav, 1937. 

KELLY KASH 

Attorney for Defendant. 

By E THOMAS 

Memoranda 

SEPTEMBER 7, 1937. 

Order of United States Court of Appeals for the District 
of Columbia extending time to file record to and including 
November 1, 1937, filed. 


NOVEMBER 8, 19.37. 

Order of United States Court of Appeals for the District 
of Columbia extending time to file record to and including 
November 15, 1937, filed. 
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11 District Court of the United States for the 

District of Columbia. 

MONDAY, November 8, 1937. 

Session resumed pursuant to adjournment. Hon. 
JOSEPH AY. (’ON, Justice, presiding. 

Come now tlu* parties hereto by their respective attor¬ 
neys of record: and, thereupon, the plaintiff, by her at¬ 
torney, submits to the court her bill of exceptions taken at 
the trial of this cause, and prays that the same be signed 
and made of record, mine pro tunc . which is, hereby, ac¬ 
cordingly done. 


12 


District Court of the United States for the 
District of (’olumbia 


United States of America, 

District of ('ol inn bio . ss: 

1, Charles E. Stewart, Clerk of tlu* District Court of the 
United States for the District of (’olumbia, herein* certifv 
the foregoing pages numbered from 1 to 11, both inclusive, 
to be a true and correct transcript of the record, according 
to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 85002 at Law, wherein 
Pauline Walford is Plaintiff and Robert H. McNeill is De¬ 
fendant, as the same remains upon the files and of record 
in said Court. 

IN TESTIMONY WHEREOF I hereunto subscribe mv 

7 * 

name and affix the seal of said Court, at the City of Wash¬ 
ington, in said district, this lltli day of November, 1937. 

(’ E STEWART, 

(Seal) Clcark. 
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13 Endorsed: United States Court of Appeals for the 
District of Columbia Filed Nov 13 1937 Moncure 
Burke, Clerk. 

In the District Court of the United States for the District 

of Columbia 

No. 85002 

Pauline Walford, Plaintiff', 
vs. 

Robert H. McNeill, Defendant. 

Bill of Exceptions 

Be it remembered, that at the trial of this case before 
Mr. Justice Cox and a jury, duly empaneled and sworn to 
try the* issues herein, which trial began on March 9, 1937, 
and thereafter was proceeded further with, Pauline Wal¬ 
ford, plaintiff herein, being lirst duly sworn, testified on 
her own behalf, on direct examination, in substance, as fol¬ 
lows : ; 

In the early spring of 1933 the defendant solicited her 
services through his associate, Miss Mae Helm, for the 
purpose of having her straighten out some of the confusion 
which had arisen in connection with a piece of property 
which defendant was supposed to own at Reading, Penn- 
svlvania. She conferred with defendant on a Saturday 
morning in the spring of 1933. Mr. McNeill told her he 
was the sole owner of a property in Berks County, Penn¬ 
sylvania, and that he had engaged a man named Morris to 
develop it for him and sell the lots; that Mr. Morris had 
made a beautiful development of the property and had sold 
many of the lots, but he had died very unexpectedly. Mr. 
McNeill offered to pay her $7,000.00 for the work.! The 
plaintiff and defendant agreed on the sum of $1,500 to be 
paid her for the work. She wrote to Mr. McNeill on about 
May 15, 1933, offering to do the work for $1,500.00. ! The 
letter was mailed. A copy of the same was received in evi¬ 
dence. It reads as follows: 
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May 15, 1933. 

Robert IT. McXeill. Esq., 

TOO Investment Bldg., 

'Washington, D. (\ 

Re: Montrose 


I )ea i* M r. McXeill 


I am sorry to advise* that aside from the one client about 
whom I told you. and about whom I do not feel at all 
14 optimistic, I have had no success with the $2500.00 
loan on the above. 

On Saturday last, the 13th, 1 went to Reading in an at¬ 
tempt to better size up conditions in connection with Mont¬ 
rose. I reached there* at S A. M. and was still there at 10 
P. M. I located a.s many as possible within the time who 
had undertaken to buy lots at Montrose. Most of them 
were quite hostile at first because of the treatment they had 
received but I won their confidence and parted good friends 
with each. Two made small payments as noted below. 

Mr. I Iowa I'd (founder, 105 Lancaster Ave., paid me the 
balance due. $10.00. on his $SOO.OO contract. I told him vou 
would send him his deed nromptlv. He was verv anxious 
to have it mailed tomorrow, Tuesday. If you cannot do so 
by that time will you please write him advising when lie 
may expect it: it will encourage others to pay. 

I remained quite some time with Mr. and Mrs. AYavne 
Dundore, Kutztown, Rd., as thev seemed to know consider- 
able about tin* development and what had taken place. It 
was difficult to get information from them as thev were not 


at all frank. Regarding themselves, thev told me Mrs. 

* • 

Dundore has a substantial savings account in the Reading 
Trust To., and inferred that they both had accounts else¬ 
where. I believe they are in position to pay and really 
wish to pay. They had a bill for gasoline in amount of 
$9.15 which they claimed they had given to Sig. Morris for 
vour benefit, and which thev wen* verv anxious to have me 


receipt. They gave nu* S5e in cash and I gave them a con¬ 
ditional receipt for $10.00. subject to your approval. I 
then took a note from Mrs. Dundore for the balance due on 
her $2100.00 of $077.00, according to her records. I felt 
that her records had possibly become a little confused and 
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that it would be well for you to get books and correct rec¬ 
ords from Mr. Morris as soon as possible. 

While 1 agree with you that there must be a great num¬ 
ber of incomplete contracts, a number of which I believe 
can be collected, 1 cannot see that there would be enough in 
it to give me the amount von and Miss Helm told me I 
would receive, therefore, 1 am willing to undertake the 
work of calling on all those for whom contracts can be lo- 
cated or whose names can be learned as having contracted 
to buy lots, get them to revive their contracts wherever 
possible, and make collections thereof, for the sum of Fif¬ 
teen Hundred Dollars ($1500.00). If we find later that it 
is as good a proposition as you thought, and wish to give 
the additional $5500.00, I shall be glad to accept it of course, 
but it shall not or become a 'part of our agreement. 

If you wish to accept my offer as contained in the last 
above paragraph, a letter from you on or before May 20th, 
1933, telling me to proceed with the work will be sufficient 
to constitute a contract between us on the basis of the said 
$1500.00. 

i 

15 Very truly yours, 

* * • 

PAULINE WALFOKD 

She received a reply to this letter from Mr. McNeill dated 
May IS, 1933 and the reply was received in evidence. It 
reads as follows: 

MeXFILL & McXHILL 
Attorneys at Law 


Investment Building 
Washington, I). C. 


Mav IS, 1033. 


Miss Pauline Walford, 

1105 Widener Building, 

Philadelphia, Pa. j 

Dear Miss Walford: 

I was greatly interested in your report of your work of 
last Saturday. It shows what I have always believed, that 
this Montrose is some-tiling that can practically all be col¬ 
lected. It should encourage vour client to make me the 
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loan of $2500.00 so that attention could be given to this mat¬ 
ter vigorously at once. 

I am very willing to pay you the $1500.00 you ask for 
your work and feel that the figure is perfectly fair. Please 
begin at once collecting the out-standing items and von mav 
feel free to pay your client the $2500.00, if lie will put it 
up, out of the money you collect after getting yours out. 

If I can possibly get away down here, I may come to 
Philadelphia this week and will stop to see you. 

Yerv trulv vours, 

» • • 

McXHILL & McXEILL 
KMLMcX:HA By: K. H. McXEILL 

After these letters were exchanged she talked to Mr. Mc¬ 
Neill about them many times in her own automobile on the 
way from Philadelphia to Reading and back and also over 
the telephone—in fact, every time they saw each other 
something came up about it. The letters were read to the 
jury. After receipt of his letter she immediately went to 
work, interviewing and ascertaining as nearly as possible 
the names of those who had undertaken to purchase 
lfi Mr. McXeilPs lots, calling on them wherever it was 
possible, and inducing them, if she could, to revive 
their contracts bv making pavmcnts thereon. Mr. McXeill 
urged her to at least create good will among the purchasers, 
as he said he wanted to put on a sales campaign through a 
broker at Reading to dispose of the remaining lots. She 
was not to be paid a commission but a flat sum of $1500.00. 
She did not learn about any coiporation claiming the prop- 
ertv until long after site had entered into this contract. 
She began tin* work on the 20th of Mav, 1022, and worked on 
it continuously until the spring of 1024. when she was forced 
by instructions from Mr. McXeill to discontinue. Miss 
Helm had nothing to do with her contract with defendant. 
After defendant and she entered into the contract, the de¬ 
fendant telephoned her and told her he would like to have 
Miss Helm, his associate, accompany her on her trips for 
him, because she knew so much about the property. This 
conversation with Mr. McXeill happened a few days after 
they entered into the contract. She interviewed about 200 
purchasers, and later made a full report to the defendant. 



T" ‘ 
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to reduce to cash, in order to make payment on the interest 
past due on the 1st Trust. They have encouraged us to go 
ahead, and report to them, this we promised to do this 
week end. ! 

Program for future work. 

Without any books, giving the names of the purchasers 
of all the lots entitled to deeds and having secured same; 
we will have to weed out the two classes of bad contracts; 
1st. class, the lot purchasers who have paid for their lots 
and have deeds: 2nd; the lot purchasers who will not go 
on with their original contracts with Montrose; Arrange 
with the balance of tin* bona-fide purchasers to either give 
judgment notes or make substantial monthly payments, 
ascertain at this stage of the work, the approximate 
amounts due on the good contracts, which we believe will 
be some-tiling like $4000.00, but to date we do not know for 
certain, as we have not had time nor opportunity to see 
personally the balance of the lots owners. When this work 
has been accomplished interest some man to take over the 
entire proposition: which would give you your money in 
full and certainly releive vou vorv greatlv. 

Miss Walford has two men in Philadelphia who actually 

have the money to place a $2501). loan on the property as 

soon as we can get the* lots cleared up and guarantee the 

return of the $2500. without the collateral of the $14000.00. 

2nd trust, that is as soon as we can assure them that a sum 

sufficient to cover the loan is really collectable. We believe 

we can do this in another week. The first Trust people 

must be satisfied and this will be attended to the first thing 

Fridav. that is we will see not onlv the law firm of Kantner 
« • • 

and Kantner, but the mortgagees as well. 

21 We have made some-tiling near 75 calls on persons 

and parties whose names have appeared on the con¬ 
tracts; we have found the purchasers located every where 
from alleys in Reading to more substantial homes; 

What we will make a special effort to do this week end 
is to secure more judgment notes, and we hope to at least 
collect enough cash to cover our expenses, because up to the 
present time we have collected the small sum of $64. which 
has not taken care of the actual expenses of the car, alone, 
to sav nothing of our time. 
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It has been our unclerstanding that we were to get 20 
per cent of all amounts collected, which of course include 
notes, and our legitimate expenses besides. We are anxious 
to cover this territory as soon as possible so that to keep 
expenses down for you, and also to satisfy the mortgagees, 
for if they were to foreclose it would be too bad to have 
our expense in addition to losing your mortgage. Also the 
quicker we learn the actual conditions the sooner we can 
get the loan of $2o()().()(). Believing the proposition as 
good as you represented it to be, we, are doing every thing 
possible, and working diligently on the whole proposition, 
and have been'willing to pay or advance our own expenses, 
realizing that you would take care of us, whatever the out 
come. 

Verv trulv vours, 

• • • 

PAULI XU WALFOHI) 

MAH HELM 

22 Kxhibit Xo. 3 as follows: 

I)ef. .*•> Ident. in evid. 


Power of A ft tint rtfs 

KNOW ALL MKX BY T1IKSK PKKSKXTS THAT, 
Montrose Land Company, a corporation, hereby employs 
Pauline Walford of Philadelphia. Pennsylvania, and Mae 
Helm, of Washington, I). as its agents and attorneys 
to collect on its behalf Seven thousand dollars ($7,000.00) 
due it on installment purchase contracts for various ot its 
lots in its sub-division known as Montrose. Heading, Penn¬ 
sylvania, a list of which purchasers and the amounts due 
bv each having heretofore* been furnished to said agents. 
Said company hereby vesting in said agents as full power to 
receive, collections from said purchasers on their said con¬ 
tracts as it had in its own right. 

Witness the signature of said Company by its President, 
with its corporate seal attached, this 2nd day of May, 1933. 

MOXTHOSK LAXI) COMPANY, 

By H. II. McXEILL 
President 


(Corporate Seal) 
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Exhibit Ho. 6 as follows: 
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CL 
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M.BTCX Shll] ingtoTi 
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T .Boyer 
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S. Brobet^ •• S^/ 

T. Crewe ✓ •» 

^ i 

VJ A C.Craley' " j n^O 
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sTOerhert ^*^7 
E.Cuntheiji^" 
H.Coundec^—'*"/ 
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// _ c' 

C. Johnson^'''' • ‘ 
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370.00 ^ 
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£>< 5 - 
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220.00 /y 

390.0o*y 

100.00 I 

.00 YJ 
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i 

i 
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300 
380.00 
160.00 
170.00 
230.00 
380.00 
40.00 
183.00 

y 

190 . 00 ^ 






Diaadon 


.aaaon /> 



770.00 

"~ T.y6.gr 
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24 Exhibit Xo. 11 as follows: 

Tills INDENTURE, Made the 17 dav of Julv in the vear 
of our Lord one thousand nine hundred and tliirtv-threc 


BETWEEN MONTROSE LAND COMPANY, 1XC. a 
Maryland corporation, duly registered and authorized to 
transact business in the Commonwealth of Pennsylvania, 
party of the lirst part.and of 

H ITSESSETII . That the said party of the first part. 

for and in consideration of the sum of ONE DOLLAR .... 
lawful money of the United States of America unto it well 

and truly paid by the said part of the second part. 

and and before the sealing and delivery of these presents, 
the* receipt whereof is hereby acknowledged, has granted, 
bargained, sold, aliened, enfeoffed, released and confirmed, 
and by these presents grant, bargain, sell alien, enfeoff, re¬ 
lease and confirm unto the* said part of the second part, 
heirs.and assigns, 

ALL THOSE CERTAIN LOTS, situated in the Town¬ 
ship of in the County of Berks, and State of Pennsyl¬ 

vania, on the plan of “MONTROSE 7 ' as laid out on prop¬ 
erty of the grantor, formerly of Edward Morris, in April 
192b, by Wm. II. Dechant & Sons, said plan being recorded 
in said county in Plan Book No. 2 page bo, being lots of the 
dimentions shown thereon, and numbered as follows: 

BElX(i <t jxir! of the same premises which Edward E. 
Sweitzer and Mary A. L. Sweitzer, his wife, and James 
O'Rourke*, a single man, by their deed dated August, 1932, 
for the consideration therein mentioned, recorded in Deed- 
Book Yo!. 742 page 031 granted and conveyed unto Mont¬ 
rose Land Company, Inc., party hereto, in fee 
2b simple. 

TOGETHER with all and singular the 
ways, waters, water-courses, rights, liberties, privileges, 
hereditaments and appurtenances whatsoever thereunto be¬ 
longing, or in any wise appertaining, and the revisions and 
remainders, rents, issues and profits thereof; and all the 
estate, right, title, interest, property, claim and demand 
whatsoever, of 

in law, equity, or therwise howsoever, of, in and to the 
same and every part thereof, 
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TO HAVE AXI) TO HOLD the said 

hereditaments and premises hereby granted or mentioned 

and intended so to be, with the appurtenances, unto the 

said party of the second part, heirs, 

and assigns, to and for the only proper use and behoof of 

the said part of tin* second part, heirs 

and assigns forever. 


AND the said party of the* first part, for itself, its succes¬ 
sors, Does bv these presents, convenant, erant and 

a, "Tee, to and with the said party of the second part, his 
heirs and assigns, that it the said party of the first part 
all and singular the hereditaments and premises herein 
above described and "'ranted, or mentioned and intended so 
to be, with the appurtenances, unto tin* said party of the 
second part, heirs and assigns against it tin* said party 
of the first part, and airainst all and every 

person or persons whomsoever lawfully claimiii"' or to 
claim the same or any part thereof, by, from or under it, 
them, or anv of them, shall and will 

WARRANT and forever DEFEND. 


2b AXI) the said party of the tirst part, 

DOTH hereby constitute and appoint Robert II. Mc¬ 
Neill to be its Attorney, for it and in its name, and as and 
for its corporate act and deed to acknowledge this Indenture 
before any person bavin"* authority by tin* laws of the Com¬ 
monwealth of Pennsylvania to take such acknowledgement, 
to the intent that the* same may In* duly recorded. 

IN WITNESS WHEREOF, the said party of the first 

part has hereunto caused its corporate seal to lx* affixed and 

attested this dav of Julv, A. I). one thousand nine 

• • 

hundred and thirty-three. 

SEALED AND DELIVERED In the Presence of Us: 


ROBERT H McNEILL 

President. 

MAE HELM 
P. WALFORD 

Attest: 

PORT HELM 

(copy illegible) 

Secretary. 
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District of Columbia, <9*: 

I hereby certify, that on this 19 day of July in the year 
of our Lord one thousand nine hundred and thirty-three, 
before me, the subscriber, a Notary Public, residing in the 
District of Columbia, personally appeared Robert II. Mc¬ 
Neill the attorney named in the foregoing Indenture, and by- 
virtue and in pursuance of the authority therein conferred 
upon him, acknowledged the said Indenture to be the act and 
deed of the said 

ROBERT II. McNEILL 

WITNESS niv hand and Notarial seal the dav and year 

• * • 

aforesaid 

My commission expires 

MAE HELM 

Notary Public I). (■ 

I hereby certify that tin* address of the Oran the above 
• • 

named is 


Ay cut. 


27 Exhibit No. Id as follows: 

Answer Def Ex Id 


1105 Widener Bldg., 

Philadel])hia, Pa. 

August 7* 19dd. 

ROBERT II. McNEILL, Es<p, 

I nvestment Building, 

Washington, I). C. 

Dear Mr. McNeill: 

Relative to the Dundore matter, you are (juite rii»*ht that 

we should have no controversy with these people, and I 

am glad to sav there has never been any controversy of any 
*' • • • • 

kind between us nor, in fact, between any of the prospective 
purchasers and myself, but on the other hand I have made 
friends of all with whom I have come in contact. 

There was an agreement between the DundoreVand me 
that substantial monthly payments would be made on their 
contract if the Montrose Land Co. would forebear on the 
note. I assured them vou would not execute on the note if 
the said monthly payments were made. This they have 
failed to do. Hence mv letter to Mrs. Dundore of August 
4th, 1933, which was in reply to her letter to me asking for 
a deed to four lots. 
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You have failed to enclose copy of your letter to Mrs. 
Dundore but whatever vou niav have written is, of course, 
satisfactory* to me. 

Relative to lots for Mr. Eckel to sell, I have repeatedly 
been advised that a correct list of Two Hundred lots has 
boon id veil Mr. Eckel. 

I expect to be in Washington one day this week and shall 

be i»lad to talk with vou about Montrose if vou desire. 

• • 

Yerv t mlv vours, 

FAULTY E WALFORD 


28 Exhibit Xo. 14 as follows: 

Def Ex 14 for Iden 
District of Uolcmbia, ns: 

The affiant Mae Helm, first beinu' duly sworn according 

to law, dejloses and states and as follows: 

That R. 11. McNeill, attorney at law, 70b Investment 

Building, Washington, I). ('. turned over to her a second 

(2nd) deed of Trust and note to tin* amount of $14100.00. 

(fourteen thousand dollars and one hundred dollars) on 

the property of tin* Montrose Land Uompany, a sub-division 

at Reading, Fenna., said Mort^a.ue or second deed of Trust 

was i»*iven to said R. II. McNeill, by the Montrose Land 

Uompany, of date August .... 10.42. and it was handed to 

this affiant by said R. 11. McNeill, together with other papers 

belonidni*; to said R. II. McNeill and the Montrose Land Uo. 

This affiant state's she has made a diligent search for the 

said second deed of trust, but to date has been unable to 

find same, that she will continue to search for same*. That 

this affiant never used the mortiraue in anv wav in borrow- 

4 * • » 

imr monev, nor hvpocated it in anv wav, and that to her 

knowledge the said morti»a > u‘e has not been used nor placed 

in anv wav as collateral for a loan. That as soon as the 
» • 

morti»'ai»e can be found it will be* turned over to said R. II. 
McNeill. This affiant states she does not believe tlu* deed 
of trust is lost, but merely misplaced with other numerous 
papers of the Montrose Land Uompany. 

MAE HELM 

Subscribed and sworn to before me bv Mae Helm, 

This Sept. 6th 1933. 

P. WALFORD 

Notary Public State of Pcuua. 

Commission expires March 9th, 1935. 
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Exhibit No. 19 as follows: 



Exhibit No. 5 as folic*’*: 
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You have failed to enclose copy of your letter to Mrs. 
Dundore blit whatever vou mav have written is, of course, 
satisfactorv to me. 

Relative to lots for Mr. Eckel to sell, I have repeatedly 
been advised that a correct list of Two Hundred lots has 
been id veil Mr. Eckel. 

I expect to be in Washington one day this week and sliall 
be glad to talk with you about Montrose if you desire. 

Yerv trulv vours, 

• • • • 

PAULIXE WALFORD 


28 Exhibit Xo. 14 as follows: 

Ref Ex 14 for Iden 
District of Columbia, nn: 

The afliant Mae Helm, first being duly sworn according 
to law, deposes and states and as follows: 

That R. II. McXeill, attorney at law, 70b Investment 
Building*, Washington, I). (’. turned over to her a second 
(2nd) deed of Trust and note to tin* amount of $14100.00. 
(fourteen thousand dollars and one hundred dollars) on 
the property of the Montrose Land Fompany, a sub-division 
at Reading, Penna., said Mortgage or second deed of Trust 
was given to said R. II. McXeill. by the Montrose Land 
Fompany, of date August .... 1022. and it was handed to 
this affiant by said R. II. McXeill, together with other papers 
belonging to said R. II. McXeill and the Montrose Land Fo. 
This affiant states she has made a diligent search for the 
said second deed of trust, but to date has been unable to 
find same, that she will continue to search for same. That 
this affiant never used the mortgage in any way in borrow¬ 
ing monev, nor hvpocated it in anv wav, and that to her 
knowledge the said mortgage has not been used nor placed 

in anv wav as collateral for a loan. That as soon as the 
» • 

mortgage can be found it will lu* turned over to said R. II. 
McXeill. This affiant states she dot's not believe the deed 
of trust is lost, but merely misplaced with other numerous 
papers of the Montrose Land Company. 

MAE HELM 

Subscribed and sworn to before me bv Mae Helm, 

This Sept. 6th 1933. 

P. WALFORD 

Not art/ Public State of Penna. 

Commission expires March 9th, 1935. 
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30 Montrose Land Co., 

Investment Bldg., 

Washington, I). C. 

June 17, 1933. 

MR. M. J. ECKEL, 

Reading, Penna. 


Dear Sir: 

Referring to our conference today, in Mr. Kantner’s office 
it was agreed:— 

1. That my Fompany would give to you an exclusive 
agency as herein set out, on all its unsold lots under the fol¬ 
lowing conditions: 


1—We will convey to Messrs. Sweitzcr & O’Rourke, at once 
two hundred (200) lots, your selections to he approved 
by Mr. JL F. Kantner, and upon deeds to these lots being 
delivered by my Company, then the first mortgage held 
bv Sweitzer (PRourke shall be credited with an amount 
equal to the release requirement for said lots under said 
lirst mortgage. 


2—It is understood and agreed that you will sell all of the 
foregoing two hundred (200) lots to boni-fide purchasers 
within ninety (90) days from date, or all your rights 
hereunder shall be terminated. 


3—My Company further agrees when the first two hundred 
(200) lots have been sold that you may then proceed to 
sell the second two hundred (200) lots by paying on the 
second mortgage thereon Ten Dollars ($10.00) per lot, 
and also the amounts required by the release clause of 
the first mortgage: the third two hundred (200) lots you 
may proceed to sell by paying the release clause require¬ 
ments on the first mortgage, plus Fifteen Dollars 
($15.00) per lot on the second mortgage; on all remain¬ 
ing lots unsold you may proceed to sell by paying the 
release requirements on tin* first mortgage plus 
31 Twenty Dollars ($20.00) on the second mortgage. 

1—In consideration of the foregoing you agree to do the 
following things: 

(a) To put a force of men to work at once upon clean¬ 
ing up the Montrose property so that it will be in satis- 
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factory condition to the holders of the first mortgage, 
and presentable in appearance to the public, your ex¬ 
penditure for this purpose within ninety (90) days to be 
not less than Five hundred ($.*>00.00) dollars. 

(h) You are also to expend upon various forms of 
modern advertising on the Montrose property within 
ninety (90) days from this date, not less than Five hun¬ 
dred Dollars ($.*>00.00). to attract prospective buyers to 
the said property. 


(c) Pending the operation of this contract you will 
make satisfactory arrangements with the holders of the 
first mortgage to cany the same to the termination of 
this contract, to wit, April 1st, 19.*4, without require¬ 
ment by them of any payments of principal or interest 
thereon other than tin* proceeds of this contract pro¬ 
duced though your sale of lots, plus any release pay¬ 
ments coming to them from releases of debts covered 
bv existing contracts. 


-In further consideration of the benefits hereunder vou 
agree that my representatives. Miss Mae Helm and/or 
Miss Pauline Walford, may have the use of a desk in 
the office on the property during Friday and Saturday 
each week as long as necessary for the purpose of meet¬ 
ing persons under contract for the purchase of lots in 
Montrose heretofore sold them, this without cost, it be¬ 
ing understood and agreed that they will have nothing 
to do with unsold property covered by your contract un¬ 
less under a specific agency agreement with you. 


(>—It is further agreed that after you have sold three hun¬ 
dred and fifty (.*150) lots under this contract that the lots 
upon which the office is situated will be released upon the 

same terms as the other lots herein set out to anv buver 

• • 

vou mav have for them. In the meantime vou are to 
• • • 

paint and put in good condition the said office. 

IV2 7—In carrving our vour contract for the sale of these 

lots the same is to be by private sales and not by 
public auction. 


8—Each selection of groups of lots herein provided for 
shall represent lots of an average value in the sub¬ 
division and shall be approved as such in each case by 
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Mr. H. F. Kantner, which approval will be accepted by 
me. 

9—This agreement shall expire by its own terms ninety (90) 
days from date unless you have sold to boni-fide pur¬ 
chasers the first two hundred (200) lots selected here¬ 
under. In case you have sold said two hundred (200) 
lots within said period of ninety days this contract shall 
extend to April 1, 1934, when it shall be finally at an end 
unless extended bv mutual agreement. Violation of anv 
other terms of this agreement shall be sufficient to ter¬ 
minate the same upon thirty (30) days’ notice, in writ¬ 
ing, of such violation. All taxes 1933 to be paid by 
Montrose Land Co. 

Yours truly, 

MONTROSE LAND CO. 

R. H. McNEILL 

President. 


Reading, Pa. June 17, 1933. 

1 agree to the above proposition, and hereby accept the 
terms stated. 

M. J. ECKEL 


•»•) 

.>.) 


Samuel George Hafer, being first duly sworn, was 
called for the plaint iff and testified in substance as 
follows: 

That he lirst met plaintiff with Miss Helm in Reading, 
Pennsylvania, and this was at his father's home; that the 
purpose of their calling at his father’s home was to collect 
on the payments for lots that he and his father had pur¬ 
chased in the subdivision known as “Montrose"; that at 
that time lie saw tin* two letters which had been offered in 
evidence, one of which was signed “R. II. McNeil” and con¬ 
tained a promise to pay the plaintiff $1,500.00 for her work; 
that he was also shown a paper called Power of Attorney, 
which was signed the same way. This power of attorney 
was held by Miss Helm, who accompanied the plaintiff. On 
cross examination he was shown defendant’s Exhibit Xo. 3 
and he denied that that was the same paper he had seen in 
Pennsylvania. 

Adam E. Hafer was next called by the plaintiff, and after 
being duly sworn, testified in substance that the plaintiff 
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had called at his home in order to get him to continue pay¬ 
ments on his lots; that he had insisted on knowing under 
what power or right they were approaching him about the 
lots, and the plaintiff showed him two letters, one of which 
was signed “R. H. McNeil" and which stated that he was 
paying the plaintiff $lf)00.00 for the work she was doing, 
and he also saw a power of attorney which was produced by 
a Miss Helm, who was also present: that this was on a 
printed form, entitled “Power of Attorney,” and was filled 
in by hand and was also signed “R. II. McNeil”, the same as 
the letter. 

On cross-examination, he was shown Defendant’s Exhibit 
No. 3 and he denied that it was the same paper he had seen 
in his home in Pennsylvania. 

The plaintiff offered the deposition given by her mother, 
which in substance concerned only the attempt by Miss 
Helm to secure the letter signed by the defendant admitted 
in evidence in plaintiff's testimony, signed by Mr. McNeill 
and dated May 18, 1933. 

34 The plaintiff then rested. 

Defendant moved the Oourt to direct a verdict and 
the motion was overruled. 

The Defendant called Newton Baker, who after being first 
duly sworn, testified that he was a handwriting expert, and 
previously was employed by the United States Govern¬ 
ment; he identified all letters and writings introduced by 
defendant as being in handwriting of or containing the sig¬ 
nature of the plaintiff, same being exhibits Nos. 1, 2, 6, 11, 
13, 14 and 19. 

Mr. Taylor testified and said that he was in charge of the 
Handwriting Intelligence Service of the United States Navy 
Department, and he qualified as a handwriting expert and 
identified as a witness for the defendant certain letters as 
being in the handwriting of the plaintiff, and corroborated 
witness Baker, identifying Exhibits Nos. 1, 2, (i, 11, 13, 14 
and 19. 

The defendant Robert H. McNeill testified as a witness 
in his own behalf, in substance, as follows; 

He was President of Montrose Land Company, a corpora¬ 
tion, during the times mentioned in the pleadings. He 
owned 2~) r /< of the capital stock of the corporation. Plaintiff 
and Miss Mae Helm desired to undertake certain work of 
procuring renewal of purchase contracts covering tracts 
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of land sold by the corporation at Reading, Pennsylvania, 
and in collecting the sum of approximately $7,500 as a 
balance due on such contracts. On May 1, 1933, I made out 
a list of these amounts due from various purchasers, and 
plaintiff and Miss Helm went over the list with him and he 
delivered this list to them Mav 1, 1933. At the same time he 
prepared and delivered to plaintiff and Miss Helm, jointly, 
a power of attorney which was executed by the Montrose 
Land Company by him as President. This was the only 
power of attorney that he executed or delivered to Miss 
Walford and Miss Helm in connection with the collections at 
Montrose or Reading, defendant's exhibit Xo. 3. The de¬ 
fendant also exhibited original of letter written bv him and 
mailed in due course to the defendants Mae Helm 
33 and Pauline Walford, Exhibit Xo. 4, which was in 
the following term to wit: 

August 4, 1933. 

MISS MAH HELM, and 
MISS PAULI XL WALFORD, 

Philadelphia, Penna. 

In re: MOST HOSE LAM) COMPANY 

Dear Misses Helm & Walford: 

I have before me the long letter written with respect to the 
Montrose Land Company matters, etc. 

1 will take up the telephone item first. Frankly, the 
amount of these items amazed me, and notwithstanding this, 
1 merely requested that these items be charged against the 
expenses of your handling the Reading business. I did not 
ask for payment. I do not see how I could have handled it 
more generously or fairly. I cannot, however, permit this 
business to be handled by long distance telephone for two 
reasons: First, it is too expensive, and Second, the tele¬ 
phone company will not permit my account to be increased, 
and I am having great trouble to prevent my ‘phone being 
disconnected because of these verv items and others in- 
curred bv me. We will have to use the mails or find some 
other way to expedite these transactions. Sending memo, 
was entirelv mv idea. 

I am writing Mr. and Mrs. Dundor, of Laureldale, Pa. 
as per copy of letter herewith. I hope this letter will meet 
the need of the situation and secure an arrangement; with 
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Mr. and Mrs. Dundor, which will result in this transaction 
being: closed to their entire satisfaction. 

I note that you will get up for me as soon as possible a 
memorandum of all transactions so that 1 will have a com¬ 
plete record. You see I represent a corporation and 1 am 
bound to account for every expense. Of course, I have al- 
wavs known that I would net the information, but I ought 
to have it as the thing's concurrently happen. I know, how¬ 
ever, that we have had extraordinary difficulties at Reading, 
much of which was caused by the miserable carelessness of 
the old officers of the Montrose Land To. and I feel we are 
working order out of chaos, and I want to be just as patient 
as possible. 

If we could only get tin* $0500 loan we could settle every¬ 
thing, and all be comfortable, and that is what I repeat- so 
strongly, should be done, and if it cannot be done, however, 
and this is definitely known now, please bring back to 'Wash¬ 
ington when vou come this week all of the notes and the 
* * 

second mortgage notes and we will go to see Mr. Lamson 
and explain this whole enterprise to him, and see if he can¬ 
not do the financing. 

Expecting to see you next Monday, I am 

Yen’ trulv vours, 

(sgd) R. II. MeXKILL 

1 hope Mrs. Walford is much improved. 

Before the writings of May 15, 1933 and of May 18, 1933, 
signed by plaintiff and himself respectively, the plaintiff 
and Miss Helm had been to Reading, as they advised him, 
and had commenced the work of making the collections in 
question. The plaintiff later reported to him that she col¬ 
lected approximately 8950.00 on the Montrose matters, but 
no part of this was turned over to the corporation, nor to 
him as its President. 

30 The power of attorney that was delivered to plain¬ 

tiff* and Miss Helm was executed in triplicate and a 
copy was delivered to each. It was executed under the 
signature and seal of the (’orporation. He did not at any 
time agree individually to pay plaintiff* any sum for this 
work. The sum of $1500 referred to in the letter of May 18, 
1933, signed by him individually, was based on an estimate 
that this sum was twenty per cent of the total amount of 
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$7500 which was due the corporation. He did not at any 
time agree to become individually obligated to pay the plain¬ 
tiff the sum of $1500 nor any sum, in connection with this 
work. 

Miss Mae Helm was introduced as a witness for de¬ 
fendant, and testified in substance as follows: 

That she is a member of the bar residing- at Washington, 
D. C., and at the time of the trial was one of the attornevs in 
the office of the Corporation Counsel of the District of Co¬ 
lumbia. 

In connection with plaintiff Pauline Walford, she accepted 
employment from Montrose Land Company in the Spring of 
1933 to collect certain unpaid real estate notes on 'property 
near Heading, Pennsylvania, the obligations amounting to 
about $7500.00. Their negotiations were with Mr. McNeill 
as President of the Corporation. He gave a written power 
of attorney, signed by the Corporation by him as President, 
to plaintiff and her jointly, authorizing them to represent 
the Montrose Land Co. in collection of the unpaid sums due 
on the sale of the property at Montrose. This power of 
attorney was dated on May 2, 1933, executed in triplicate, 
a copy being delivered to plaintiff, a copy to her, and a copy 
retained by Mr. McNeill. This was the only power of at¬ 
torney given, either by Montrose Land Company or Mr. 
McNeill to Miss Walford and to her jointly, or to her in¬ 
dividually, and she did not know of any power of attorney 
that he gave to plaintiff individually. 

Plaintiff wrote in her presence and in her own handwrit¬ 
ing the pencil writing filed as defendant’s Exhibit No. 1. 
Witness made some interlineations on page two of this writ¬ 
ing. 

Defendant’s exhibit No. 1 was prepared by plaintiff and 
the witness jointly, and was signed by both of them. 

A list of names showing balances on contracts, dated May 
1, 1933, and filed as defendant’s Exhibit No. 6 was made up 
and delivered to plaintiff and herself by Mr. McNeill on May 
1, 1933. 

37 The witness identified the defendant’s Exhibit No. 

i 

13 as bearing the signature of the plaintiff. Plaintiff 
and she agreed to undertake the collections of the balance 
due the Montrose Land Company, estimated at about $7500, 
for a commission of twenty per cent. They called on a 
number of parties who owed these obligations, and they col- 
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lected about $950, all of which was kept by plaintiff. There 
was no agreement by Mr. McNeill, individually, to pay any 
sum to plaintiff or to her, and there was no agreement to 
pay any amount except on the twenty per cent commission 
basis. 


Edward E. Switzer, whose deposition was filed in this 
case as a witness for defendant, testified in substance as 
follows: 

That he knew the property known as Montrose, and knew 
it was the property Miss Walford and Miss Helm were 
working on to adjust old contracts. He knew the property 
belonged to the Montrose Land Co. of which Mr. McNeill 
was President. That Mr. McNeill did all the business re¬ 
lating to the property as President of the Montrose Land 
To. His understanding was that they were getting a com¬ 
mission for their work. That when settlement was made for 
the (Taley and Stortz lots Miss Helm and Miss Walford re¬ 
ceived an amount of cash. The credit for releasing the lots 
on the mortgage went to the Montrose Land Co. 

Deposition of George B. Balmer, Nov. 6, 1936, at Heading, 
Pa. Witness testified: 

That he was an attorney and represented tin* Montrose 
Land Co. in a suit filed against it in the spring of 1933 to 
foreclose on a mortgage. Miss Walford and Miss Helm first 
went to him with a letter of introduction from Mr. McNeill 


and discussed the collection of moneys due on contracts for 
the sale of lands in the Montrose Development. They told 
him they were working on a commission basis, both being 
present at the time. That he knew the property was owned 
bv the Montrose Land Co. but did not know who 
38 owned the notes. 

Deposition of E. R. Kemmerer of Heading, Pa., a 
real estate man, was in substance as follows: 

That Miss Helm and Miss Walford called at his offce for 
the purpose of telling him that they collected for the Mon¬ 
trose Land Co. They were in his office to make settlement 
about some lots the witness had collected for, and received a 
check for $149. That they were working on a commission 
basis, and that they both talked to him. 

Deposition of C. C. Craley was in substance as follows: 

That Miss Helm and Miss Walford came to him and 
stated they represented the Montrose Land Co., and came to 
collect the unpaid balance due for some lots. That he al- 
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ways saw Miss Helm and Miss Walford together, and that 
botli talked to him. 

Edward E. Sweitzer of Temple, Pa., testified ; in sub¬ 
stance : 

That he met Miss Helm and Miss Walford in the spring 
of 1933. He and James O’Rourke had the mortgage on the 
Montrose Land Co. property. That they told him they were 
collecting monev on back contracts of the Montrose Land 
Co. They presented proper credentials. Both talked about 
the same amount. 

Miss Claire M. Stortz, of Reading, Pa., testified in sub¬ 
stance as follows: 

That Miss Helm and Miss Walford went to her office and 
house trving to collect back accounts for the Montrose Land 
Co. That they received a check in her presence in settle- 
nient of Mr. (Talev’s and the witness’ lots. 

Mr. M. J. Eckel testified as follows: 


That he was a real estate man in Reading, Pa., and 
working for Sweitzer and O’Rourke on the Montrose prop¬ 
erty. That he met Miss Helm and Miss Walford through 

Mi*. McNeill, during the summer of 1933, and that they were 

~ 7 


looking up old accounts and collecting on a commision basis. 


That he learned from Miss Helm and Miss Walford 


39 that they divided 50-30. That the plaintiff and Miss 
Helm were present during the negotiations of the 
contract between witness for the Montrose Land Company 
in the office of Kantner & Kant nor, Reading, Pennsylvania, 
and the same was gone over in their presence and signed 
by the defendant, as President of Montrose Land Company, 
said contract being Exhibit 5 hereinabove set out. 

Joseph H. Miller, an accountant of Reading, Pa., testified 
in substance as follows: 


That he was employed in Mr. Kantner’s office and often 
saw and talked to Miss Helm and Miss Walford; and they 
told him they were there to collect delinquent payments on 
lots. That they said they were partners (Miss Helm and 
Miss Walford), and worked on a 50-50 basis. 

The defendant rested. 


Thereupon, in rebuttal, plaintiff was recalled and testi¬ 
fied that defendant’s Exhibit No. 1 was in her handwriting. 
Also, that defendant’s Exhibit No. 13 was signed bv plain¬ 
tiff. * i 
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At the conclusion of all the testimony, and after a Motion 

for Directed Verdict made bv the defendant had been over- 

• 

ruled, the case was submitted to the jury. After they had 
deliberated upon the case some time, the Court called the 
jury to return and then instructed the jury to return a ver¬ 
dict for the defendant. To this instruction and direction, 
the plaintiff noted an exception, and the exception was al¬ 
lowed. 

The fore<>-oin<>- is the substance of all of the testimonv 

' • 

bearing upon the exception herein reserved on behalf of the 
plaintiff. 

And thereupon, and as said exception was duly noted and 
allowed as aforesaid and duly entered upon the minutes of 
the Court, before the jury returned its verdict, and because 
the matters and things hereinbefore recited are not matters 
of record, in order to make the same a part of the record 
herein, which is hereby ordered, so that the plaintiff may 
have her case reviewed on appeal, the plaintiff, by her attor¬ 
neys, moves the Court to sitni and seal this, her bill of ex¬ 
ceptions, to have the same force and effect as if each 
40 and every one of said exceptions had been separately 
signed and sealed, which motion is granted bv the 
Court; and thereupon the plaintiff tenders this, her bill of 
exceptions, and requests the Court to siun and seal the 
same, which is accordingly done, now for then, this 8th day 
of November, 1937. 

JOSEPH AY. COX 
Justice. 

Consent. 


KELLY KASH 
R H McNEILL per sc 
Attorney for defendant . 

MARK P FRIEDLAXDER 

Attorney for plaintiff. 


41 Endorsed: No. 83002 Pauline Walford, Plaintiff, 
vs. Robert H. McNeill, Defendant. Bill of Excep¬ 
tions Kellv Kasli, 1027 K St., N. AY., AA'ashinu’ton, D. 0. 
♦ 

Attorney for Defendant. 
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October Term 1937 


No. 7074 


Pauline Walford, Appellant, 

v. 

Robert H. McNeill, Appellee. 


APPELLANT’S BRIEF. 


DISPOSITION OF CASE. 

The appellant brought suit in the District Court 

claiming the sum of $1,214.82 due from the defendant 

by reason of the breach of an employment agreement 

entered into between them on the 18th day of May, 

1933. At the close of all the testimony and after the 

ease had been submitted to the jury, they were recalled 

bv the Court and instructed to return a verdict for the 
* 

defendant. The plaintiff appeals from the judgment 
entered upon the verdict. 
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STATEMENT OF FACTS. 

The Declaration alleged that on, to wit, the 18th of 
May, 1933, the defendant, Robert H. McNeill, employed 
the plaintiff, Pauline Watford, to seek the completion 
of, adjustment, and collection of various contracts held 
by the defendant for sales of lots in Montrose, Penn¬ 
sylvania (R. 1), for which the defendant agreed to 
pay the plaintiff $1,500.00 (R. 2); that plaintiff there¬ 
after fully performed her part of the agreement for 
which she received only $285.18 and that the defendant 
remained indebted to her for the balance of $1,214.82, 
which he failed and refused to pay (R. 2). 

The defendant pleaded that he never at any time 
employed the plaintiff (R. 2) and that the agreement 
relied on by plaintiff was in fact an agreement of the 
Montrose Land Company, a Corporation, of which he 
was President, and that this was well known to the 
plaintiff (R. 3); that the real agreement of the parties 
was that the plaintiff and her partner, one Mae Helm, 
were to receive a commission of twenty-five per cent on 
collections made on old and suspended contracts upon 
which there was due $6,000 (R. 3) and that the $1,500 
which plaintiff alleged the defendant agreed to pay was 
to be her commission and that of her associate, Mae 
Helm, upon the said $6,000, if so collected (R. 4); that 
the twenty-five per cent was to be paid on the amounts 
actually collected (R. 4); that only $945 was collected 
and, with a cash advance of $50 made to the plaintiff, 
she had in her possession $995; that she was entitled to 
retain for herself and partner, Mae Helm, one-fourth 
of $945, or $236.25, but that the balance was not re¬ 
turned to the defendant or any one for him. (R. 4) 

The plaintiff filed a replication to the plea in which 
it was denied that the agreement signed by defendant 
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was signed as president of the Montrose Land Com¬ 
pany (R. 5); she denied that Mae Helm was a partner 
or associate of hers or had anything to do with the 
plaintiff’s contract (R. 6). There \vas a denial of any 
agreement as to a 25 per cent commission and a denial 
that any money collected by her was not accounted for 
under the contract alleged in the declaration (R. 6). 

To support the allegations of the declaration, plain¬ 
tiff testified that in the early spring of 1933 the defen¬ 
dant solicited her services to straighten out some con¬ 
fusion which had arisen in connection with a piece of 
property the defendant was supposed to own in Read¬ 
ing, Pennsylvania (R. 11). In the spring of 1933 she 
conferred with Mr. McNeill who told her that lie was 
the sole owner of property in Berks County, Pennsyl¬ 
vania, and that a Mr. Morris had been engaged in de¬ 
veloping the land and selling the lots, when he died 
unexpectedly (R. 11). On the 15th of May, 1933, she 
wrote to Mr. McNeill and offered to do certain work 
outlined in her letter in connection with this develop¬ 
ment for $1,500 (R. 11). The letter addressed to 
“Robert H. McNeill, Esq.” v’as offered and received 
in evidence (R. 12). The pertinent portions thereof 
are as follows: 

“. . . I am willing to undertake the work of 
calling on all those for whom contracts can be lo¬ 
cated or whose names can be learned as having 
contracted to buy lots, get them to revive; their 
contracts wherever possible, and make collections 
thereof, for the sum of Fifteen hundred dollars 
($1,500). 

* * * * # # * 

“If you wish to accept my offer as contained in 
the last above paragraph, a letter f rom you on or 
before May 20th, 1933, telling me to proceed with 


i 

I 
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the work will be sufficient to constitute a contract 
between us on the basis of the said $1,500. 

Very truly yours, 

Pauline W alford.” (R. 13) 

She received a reply to this letter dated May 18, 1933, 
from R. H. McNeill on the stationery of “McNeill & 
McNeill, Attorneys at Law” (R. 13). Its material 
language is as follows: 

“. . . I am very willing to pay you the $1,500 
vou ask for vour work and feel that the figure is 
perfectly fair.” 

She immediately went to work interviewing and as¬ 
certaining the names of those who had undertaken to 
buy lots and inducing them, where possible, to revive 
their contracts and make payments thereon. She 
worked from the 20th of May 1933, until the spring of 

1934 when she was forced bv instructions from Mr. 

•> 

McNeill to discontinue (R. 14). She did not learn 
about a corporation claiming the property until long- 
after she had entered into this contract. She was to 
be paid a fiat sum of $1,500 and her compensation was 
not to be based upon a commission on monies collected. 
Miss Helm had nothing to do with her contract and 
was involved in the matter onlv because she was an 
associate of Mr. McNeill, who wanted her to accom¬ 
pany the plaintiff on her trips because she knew so 
much about the property (R. 14). The plaintiff turned 
over to Miss Helm the money she collected prior to 
Labor Dav 1933 and retained that which was collected 
thereafter and applied it to the $1,500 due under the 
contract, leaving a balance of $1,214.82 which has not 
been paid (R. 17). 
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Samuel George Hafer testified that he met plaintiff 
and Miss Helm at his father’s home in Reading, their 
purpose being to collect from him and his father on 
lots purchased in Montrose. He saw the letters re¬ 
ferred to above and was shown a power of attorney 
signed the same way as the letter, that is, “R. H. Mc¬ 
Neill”. The defendant’s exhibit No. 3 was not the 
same one shown to him at that time (R. 31). Adam E. 
Hafer testified to substantially the same facts (R. 31 
and 32). ; 

From pages 15 to 31 are a number of defendant’s ex¬ 
hibits. It does not appear in the record that these 
items were admitted in evidence but we may infer that 
they were. These exhibits were made a part of the 
record and incorporated in the position in which they 
now appear at the request of counsel for appellee with 
the approval of the trial court. 

Exhibit No. 1 (R. 15), undated, admittedly in plain¬ 
tiff’s handwriting (R. 37) refers in places to “Mont¬ 
rose Land Company” and is a draft of a letter to con¬ 
tract holders requesting a revival of their contracts. 

Exhibit No. 2 (R. 18), which plaintiff denied signing 
(R. 17), was dated June 7, 1933, refers to “Montrose 
Land Co,” in two places (R. 18) and is a report to Mr. 
R. H. McNeill on the progress being made in the work. 
It refers to a loan which the authors were attempting 
to obtain on the property from Mr. McNeil and further 
refers to an understanding that they were to get 20 per 
cent of all amounts collected and all legitimate ex¬ 
penses. 

Exhibit No. 3 (R. 20) is a power of attorney to Paul¬ 
ine Walford and Mae Helm, authorizing them to col¬ 
lect $7,000, dated May 2,1933, signed “Montrose Land 
Company, By R. H. McNeill, President.” Plaintiff 
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denied that this was the same power of attorney that 
Miss Helm brought with her to Reading. (R. 17) 

Exhibit Xo. 6 (R. 21) is a statement showing bal¬ 
ances due on contracts, bearing date of May 1, 1933. 
Plaintiff denied having seen this statement on May 1, 
1933 (R. 17). Xo reference is made to Montrose Land 
Company, a corporation. 

Exhibit Xo. 11 (R. 23) is an indenture dated July 
17. 1933, between Montrose Land Co. Inc., a Corpora¬ 
tion, and (name blank) signed by Robert H. McXeill, 
President, and witnessed bv Mae Helm and P. AVal- 
ford. Plaintiff acknowledged that her signature ap¬ 
peared thereon (R. 17). 

Plaintiff admitted that Exhibit Xo. 13, a letter to Mr. 
McXeill, dated August 7. 1933. bore her signature. The 
letter made one reference to “Montrose Land Co.” (R. 
25). 

Exhibit Xo. 14, dated September 6 y 1933. was admit¬ 
tedly signed by Pauline Watford (R. 17) as notary and 
is an affidavit of Mae Helm, stating that a second mort¬ 
gage on property of Montrose Land Company, handed 
her by McXeill, w’as misplaced and not hypothecated. 

Exhibit Xo. 19 (R. 27) was a promissory note bear¬ 
ing date of May 13.1933 , signed by Xora Mae Dundore 
and witnessed by P. Watford. The note is payable to 
the order of “Robt H. McXeill or Montrose Land Co.” 

and endorsed bv Robert H. McXeill individuallv and 

» * 

as President. 

She denied she had anv knowiedge of Exhibit Xo. 
5 (R. 15). It is assumed that Exhibit Xo. 5 is the let¬ 
ter dated June 17, 1933 to Mr. M. J. Eckel, Reading 
Penna. on page 29 of the record. 

At the conclusion of plaintiff’s case, defendant’s mo¬ 
tion for a directed verdict w r as overruled. 
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The defendant thereafter offered two expert wit¬ 
nesses to prove that exhibits 1, 2, 6, 11, 13, 14 and 19 
were in plaintiff’s handwriting (R. 32). 

Robert H. McNeill testified on his own behalf that he 
was President of the Montrose Land Company and 
owned 25 per cent of its stock (R. 32). On May 1, 
1933, after plaintiff and Miss Helm had told him they 
desired to undertake the procurement of renewal con¬ 
tracts (R. 32) on the Corporation’s land in Reading 
and the collection of some $7,500 (R. 33) he delivered 
a list of outstanding accounts to them (R. 33). At the 
same time he delivered to them a power of attorney 
which was executed by Montrose Land Company, by 
him as President. This was Exhibit No. 3 and ap¬ 
pears on page 20 of the record. He testified that this 
was the only power of attorney that he executed or 
delivered (R. 33) in connection with the collections at 
Montrose. Defendant’s exhibit No. 4 (R. 33) was a 
letter to Mi sses Helm and Walford dated August 4, 
1933, complaining to them of the excessive telephone 
charges being incurred in the work and requesting a 
memorandum of all transactions, as he represented a 
Corporation and was bound to account for all ex¬ 
pense. (R. 34.) The plaintiff, after the letters of 
May 15th and 18th, 1933, reported that she collected 
approximately $950, but no part of this was turned 
ov3r to the Corporation or to him as President (R. 
34). He did not at any time individually agree to pay 
plaintiff any sum for the work. The $1,500 referred 
to in the letter of May 18, 1933 was based on an esti¬ 
mate that this was twenty per cent of $7,500 due the 
Corporation (R. 35). 

Mae Helm testified that she was an attorney in 
Washington and in 1933 was employed with Pauline 
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Walford by Montrose Land Company to collect unpaid 
real estate notes of about $7,500 secured by land near 
Reading, Pennsylvania (R. 35) and that their nego¬ 
tiations were with Mr. McNeill as President of the 
Corporation. They received from him as President a 
power of attorney dated May 2, 1933, authorizing them 
to collect the sums due the Land Company and this 
power of attorney was the only one ever executed by 
him (R. 35). She did not know of any power of at¬ 
torney signed by him in his individual capacity (R. 35). 
She and the plaintiff agreed to undertake the collection 
of the $7,500 for a commission of twenty per cent. 
They collected about $950, all of which was kept by 
the plaintiff. There was no agreement by Mr. McNeill, 
individually, to pay any sum to either her or the plain¬ 
tiff, nor was there any agreement to pay any amount 
except on the twenty per cent commission basis (R. 
35). 

There were offered in evidence three depositions, in 
which the witnesses testified that plaintiff made ad¬ 
missions that she was to be paid on a commission basis 
and that they, the witnesses, knew that the property 
was owned by the Montrose Land Company, a Cor¬ 
poration (R. 36). 

Other witnesses were offered by the defendant and 
according to the record testified to nothing which 
could have any bearing on the issues in the case (R. 36 
and 37). 

The defendant thereupon closed his case and re¬ 
newed his motion for a directed verdict. The motion 
was denied, the jury received its instructions from the 
Court and began its deliberation of the case. Before 
they reached their verdict the Court recalled the jury 
and instructed them to return a verdict for the defen¬ 
dant (R. 38). 
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ARGUMENT. 

I. The Court Erred in Directing a Verdict for the 

Defendant. 

The declaration is based upon an agreement be¬ 
tween plaintiff and defendant whereby the defendant 
agreed to pay the plaintiff $1,500 for services which 
were rendered. The plea denies that the defendant 
employed the plaintiff and affirmatively avers that the 
plaintiff was employed by the Montrose Land Com¬ 
pany, a Corporation which was to pay her and one 
Mae Helm twenty-five per cent of the amount col¬ 
lected. The issue, raised by the pleadings, is, there¬ 
fore, Did the defendant employ the plaintiff, or was 
she employed by the Montrose Land Company, a Cor¬ 
poration. 

It cannot be, and is not denied, that plaintiff had a 
contract with some one, for a contract may be formed 
by correspondence where there is a definite offer and 
an unequivocal acceptance. Rankin v. Collins, 40 App. 
D. C. 211; Tlioynas R. Riley Lumber Co. v. McHarg, 47 
App. D. C. 389. 

If we assume that McNeill was an agent of the 
Montrose Land Company, a Corporation, as he says 
in his plea, although there is no direct testimony of 
this, and was authorized and acting for it at the time 
he accepted the offer, he may nevertheless still be held 
personally responsible on the contract. Mechem 
Agency, 2nd Ed. Sec. 1405. It may be said generally 
that the determination of the liability of an agent who 
executes a contract for his principal depends upon the 
construction of the written agreement, and this is gov¬ 
erned by the intention of the parties as derived from 
the instrument. Whitney v. Wyman, 101 U. S. 392, 25 
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L. Ed. 1050; Post v. Pearson, 108 U. S'. 418, 27 L. Ed. 
774; Mechem, Agency Sec. 1166, 1422. 

What can we gather as to the intention of the par¬ 
ties from their agreement? On the 15th of May, 1933, 
plaintiff addressed a letter to “Robert H. McNeill, 
Esq.” Throughout the letter reference is made to 
“you”. Not a word do we find referring to a Cor¬ 
poration. She concludes by saying, 

“.I am willing to undertake the work . . . . 

for fifteen hundred dollars ($1,500) ... If you 
wish to accept my offer ... a letter from you . . . 
will be sufficient to constitute a contract between 
us on the basis of the said $1,500.” 

In reply, by letter on the stationery of the law firm of 
McNeill & McNeill—not on stationery of Montrose 
Land Company—and it may fairly be inferred that a 
Corporation already engaged in developing a large 
tract of land would possess printed stationery, as it 
did on June 17, 1933 (R. 29)—Mr. McNeill said, on the 
18th of May, 1933, 

“ ... 7 am very willing to pay you the $1,500 you 
ask for your work and feel that the figure is per¬ 
fectly fair.” 

•> 

If there is no proper indication in the instrument 
that the person signing does so as agent i. e., if the 
principal’s name does not appear in the instrument as 
principal of the person signing, the agent is personally 
liable on a contract signed in his own name, and this 
is so even where the party contracting with the agent 
knows he is an agent acting for a disclosed principal. 

“One acting as a private agent may be bound, 
notwithstanding his known agency, upon contracts 
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which he executes in his own name.” XL S. Mer¬ 
chant Fleet Corp. v. Harwood, 281 U. S. 519, 74 
L. Ed. 1011. 

2 Am. Jur. 195; Mecliam, Agencv, Sec. 1170, 1419, 
1423. 

“But although where an agent acts within the 
scope of his authority and in the name and behalf 
of his principal, he is not personally liable; still 
it is entirely competent for him to pledge his in¬ 
dividual responsibility, and if by the terms of the 
contract he binds himself personally, and engages 
expressly in his own name to pay money or per¬ 
form other obligations, he will be personally re¬ 
sponsible even though he was known to be an agpnt 
and did not really intend to bind himself, and 
though he describes himself as ‘agent’ etc. . .” 
Mcchem, Sec. 1170, supra. 

The Court in McConnell v. Holderman, 24 Okl. 129, 103 
Pac. 593 wherein the facts are strikingly similar to 
those in the case at bar, quotes from Clark & Skyles, on 
Agency, Sec. 556: 

“An agent mav even become liable on a con- 
tract contrarv to his actual intention. As has 
been seen the intention of the parties is to be de¬ 
termined from the terms of the contract and the 
surrounding circumstances, and, if the contract 
shows a clear intention to bind the agent, he will 
be bound thereby, notwithstanding his actual in¬ 
tention may be otherwise. Hence, although an 
agent enters into a contract with the actual inten¬ 
tion of binding his principle only, if the wording 
of the contract or the other circumstances of the 
case are such that he binds himself, he will be per¬ 
sonally liable thereon, notwithstanding he has dis¬ 
closed his principal.” 
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In Sadler v. Young , 78 X. J. L. 594, 75 Atl. 890, a 
judgment of non-suit was entered against the plaintiff 
at the trial of the case. The facts showed that on the 
8th of April, 1908, the plaintiff entered into the fol¬ 
lowing agreement in writing with the defendant: “It 
is agreed between Janies C. Young and B. F. Sadler 
that B. F. Sadler devote his entire time to the sale of 
property at Port-au-peek and Deal, New Jersey, for 
which James C. Young agrees to pay B. F. Sadler 
twenty-five per cent commission and $100 per week; 
this agreement to be and remain in effect ten weeks.” 
Signed “B. F. Sadler, James C. Young”. The prop- 
ertv referred to in the agreement was real estate be- 
longing to the Port-au-peck Realty Company, a Cor¬ 
poration of which the defendant was President. Im- 
mediatelv after the making of the agreement and dur- 
ing the whole of the period governed thereby, the 
plaintiff devoted himself to the work of procuring pur¬ 
chasers for the property specified in it, and succeeded 
in selling parcels of the property to fourteen different 
customers. The suit was brought to recover commis¬ 
sions upon these sales and the non-suit was directed 
upon the ground that the written contract imposed no 
personal liability upon the defendant. 

“The theory upon which the non-suit was or¬ 
dered seems to have been that the fact that the 
property which was the subject matter of the con¬ 
tract was owned by the corporation of which the 
defendant was president, raised a conclusive pre¬ 
sumption that the defendant, in signing the con¬ 
tract, acted, not for himself, but as the agent of 
the Corporation, and that, having so acted he was 
not personally bound by its provisions. This theory 
is altogether untenable. In the first place it does 

not follow as a necessarv inference that because 

% 

the land was owned by a Corporation of which 
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the defendant was President, he was acting as its 
agent in making the contract with the plaintiff. 
His official relation to the corporation was no bar 
to his right to make a personal contract with the 
plaintiff of the tenor of that sued upon, and it is 
quite possible that his financial interest in the 
Corporation was of sufficient importance to in¬ 
duce him to do so. In the second place even if it 
be assumed that in making the contract he acted 
as the agent of the corporation, he is not on that 
ground relieved of personal responsibility. The 
body of the contract provides that he—not the 
corporation—shall pay the commission, and it is 
signed by him personally, and not as the agent or 
representative of the corporation. Since the de¬ 
cision of Kean v. Davis, Spenc. 425; S. C. on er¬ 
ror, 1 Zab. 683, the law r has been settled in this 
state that an agent wdio contracts in such form as 
to make himself personally responsible cannot 
afterward, whether his principal was or was not 
knowui at the time of the making of the contract 
relieve himself from that responsibility.” 

Mills v. Hunt, 20 Wend. (N. Y.) 434; 

Bassett v. Perkins , 119 N. Y. S’. 354; 

Meyer v. Redmond, et als, 141 N. Y. App. Div. 
123, 125 N. Y. S. 1052; 

Gordon Malting Co. v. Bartels Brewing Com¬ 
pany, 206 N. Y. 528; 

American Alkali Co. v. Bean, 125 Fed. 823; 

Guernsey v. Cook, 117 Mass. 548; 

Cream City Glass Co. v. Friedlander, 84 Wis. 
53, 54 N. W. 28; ; 

Harmon National Real Estate Corp. v. Swan¬ 
son, 154 Misc. 380, 277 N. Y. S. 254; 

Williston, Contracts, Sec. 295, Vol. I, p. 866, 
Revised Ed. 1936. 

The rule is also w r ell settled that where an agent has 
entered into a contract which in terms charges him¬ 
self, parol evidence is not admissible to discharge him 
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by showing that he intended to charge the principal. 
Mechem, Agency, Sec. 1176; Restatement, Agency, 
Sec. 150, 323 Subsec. 3. 

It would seem therefore, that all of the parol evi¬ 
dence offered at the trial below and chiefly that of Mr. 
McNeill and Mae Helm relating to the contract being 
that of the Corporation was inadmissible. However, 
from the record it does not appear that objection and 
exception were taken at the trial and therefore we 
cannot urge this on appeal. But it can be said, we sub¬ 
mit, that this evidence was of little or no value to con¬ 
tradict the terms of the agreement and that in the light 
of the law and the evidence in the record the plaintiff, 
and not the defendant should have been the benefici¬ 
ary of the directed verdict, had a motion been made by 
the plaintiff. • 

Nevertheless, the Court should not have directed a 
verdict for defendant. The record does not show why, 
but apparently the Court was of the opinion that the 
plaintiff intended to contract not with the defendant 
but with the Montrose Land Company, a Corporation. 
This question of intent should have been left to the 
jury to determine unless after construing the evidence 
most favorably to the plaintiff and allowing her the 
full effect of everv legitimate inference, there was 
nevertheless lacking evidence upon which the jury 
could properly find a verdict. Schwartzman v. Lloyd, 
65 App. D. C. 216, 82 Fed. (2d) 822; Speirs v. Dist. of 
Col., 66 App. I). C. 194. See also Mechem, Outlines of 
Agency, 3rd Ed. Sec. 375. The Court apparently was 
of the opinion that all reasonable men must reach the 
conclusion that the parties intended to contract with 
the Montrose Land Company, a corporation. 
Schwartzman v. Lloyd, supra . But this is to flatly dis- 
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regard the letters forming the agreement, which is 
plain and unambiguous, no reference whatsoever being 
made therein to a corporation. Furthermore, the 
plaintiff testified that McNeill told her he was the sole 
owner of the property and that Mr. Morris, who was 
previously engaged in the development had been em¬ 
ployed by McNeill. On the other hand, McNeill testi¬ 
fied that he personally never employed the plaintiff. 
Yet he never made any explanation of how his signa¬ 
ture appeared on the letter and how he accepted the 
offer by saying “l am very willing to pay you, etc.” 
Only in his plea does he say that it was signed inad¬ 
vertently. There is no testimony showing that he 
ever attempted to rectify this inadvertence; on the con¬ 
trary, he allowed the plaintiff to continue her work 
for over a year, and now seeks to avoid its legal effect 
by saying that he made a mistake. The only other 
part of defendant’s case which tends to support his 
view’ w’ould show only a knowledge of plaintiff that a 
corporation ow’iied the land. This w’as the power of 
attorney (defendant’s exhibit No. 3) which the plain¬ 
tiff denied ever having seen. And if we assume, ar¬ 
guendo, that she knew’ of the existence of the Corpo¬ 
ration before the agreement, still it does not totally de¬ 
stroy the value of the agreement. Sadler v. Young, 
78 N. J. L. 594 and cases cited supra. See also Strauss 
(t Co. v. Berman, 147 A. 85, 297 Pa. 432; Rankin v. 
Vest, 13 S. W. (2d) 1095, Mo. App. 1929. 

It is respectfully submitted that the judgment of the 
lower Court should be reversed. 

i 

Mark P. Friedlander, 

Robert I. Silverman, ■ 
Attorneys for Appellant . 
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IN THE 


United States Court of Appeals for the District 

of Columbia 


October Term, 1937. 


No. 7074. 


PAULINE WALFORD, 
Appellant, 
v. 

ROBERT H. McNEILL, 
Appellee. 


BRIEF FOR APPELLEE. 

MAY IT PLEASE THE COURT: 

Statement of the Case. 

Montrose Land Company, a corporation of which ap¬ 
pellee was President, was the owner of certain prop¬ 
erty, and the holder of certain unpaid obligations 
secured by property in what is known as Montrose, 
near Reading, Pennsylvania (R. 3 & 32). 

Under date of May 2, 1933, the Montrose Land Com¬ 
pany executed a power of attorney which was signed 
by the corporation by appellee as President, which 
power of attorney shows that appellant and Miss Mae 
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Helm of Washington, D. C., were appointed as its 
agents and attorneys to collect the sum of $7,000 due 
on installment purchase contracts in what is known as 
Montrose, Reading, Pennsylvania (R. 20). This power 
of attorney was executed in triplicate with a copy de¬ 
livered to each of the ladies mentioned, and a copy 
retained by appellee as President of the corporation 
(R. 34-35). Upon execution of this power of attorney, 
and under an arrangement between the corporation and 
the two ladies mentioned, appellant and Miss Helm 
went to Reading and began the work of attempting 
to get renewal of the contracts mentioned and to col¬ 
lect amounts due the corporation (R. 34). It is shown 
by Exhibit No. 19, admittedly in the handwriting of 
appellant, that on May 13, 1933, appellant had entered 
upon this work and had taken one note from Nora May 
Dundore to appellee or Montrose Land Company (R. 
27). This note was taken before the sending of letters 
between appellee and appellant on May 15, and May 
18, 1933, the letters that are denominated the contract 
between appellee and appellant. 

There are exhibits filed in the case showing the rela¬ 
tions between the parties, and brief references will be 
made to these. In the letter of May 15, 1933 (R. 12), 
appellant states that she began the work on the pre¬ 
vious Saturdav in connection with Montrose. It is 
shown that people who had undertaken to buy lots in 
Montrose were located and interviewed and some 
monev was collected. Reference is made there to the 
Mrs. Dundore note, referred to above. This letter 
was addressed to appellee. This is followed by letter 
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of May 18, 1933, to appellant (R. 13) in which it is 
shown that the amount of $1,500.00 set forth in letter 
of appellant appeared to be fair; and this expression 
is coupled with another that referred to a loan of 
$2,500.00 from some client of appellant. This letter 
was signed bv McNeill & McNeill bv R. H. McNeill. An- 
other exhibit (R. 15), is photostat of a writing filed as 
Exhibit No. 1, which writing was admittedly in the 
handwriting of appellant, and which was a proposed 
letter to parties to be interviewed by appellant and 
Miss Helm. It will be found that this writing refers 
to the Montrose Land Company as a party for whom 
these ladies were acting. Appellant first denied on 
the witness stand the preparation and execution of this 
writing (R. 17), but later as a witness admitted its 
preparation and execution (R.* 37). It is also proved 
by Miss Helm that this writing was in the handwriting 
of appellant (R. 35). Exhibit No. 2 (R. 18), is a state¬ 
ment prepared by appellant and Miss Helm and de¬ 
livered to appellee for Montrose Land Company. Ap¬ 
pellant denied the execution of this writing (R. 17), 
but it was shown by the testimony of Newton Baker 
and Witness Taylor (R. 32), both handwriting experts, 
that Exhibit No. 2 was in the handwriting of appellant. 
It is shown by this writing that appellant and Miss 
Helm were to receive 20% of all amounts collected, in 
addition to their expenses. Reference was made there to 
some notes that had already been taken by appellant 
and Miss Helm and to certain cash that had been col¬ 
lected. It is shown also that the appellant and Miss 
Helm estimated that the approximate amounts due on 
contracts would be $4,000.00 (R. 19). And this writ- 
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ing also referred to the loan of $2,500.00 mentioned in 
the letter of May 18, 1933, upon which the action is 
attempted to be founded. Exhibit No. 6, dated May 1, 
1933 (R. 21), contains a list of parties indebted to the 
corporation, showing total amount of $7,500.00. Thus, 
the sum of $1,500.00 referred to in letter of May 15, 
1933, from appellee to appellant is 20% of the total 
amount shown on this list. This list was made out on 
May 1, 1933, by appellee, and he went over the list at 
that time with appellant and Miss Helm (R. 33 & 35). 
Appellant admitted that pencil notations on the top 
of this sheet were in her handwriting (R. 17). Ex¬ 
hibit No. 11 (R. 23), was prepared as a form of instru¬ 
ment to be used in connection with the handling of the 
Montrose property. This writing was dated July 17, 
1933, and refers to the Montrose Land Company and 
was witnessed by appellant and Miss Helm. Exhibit 
No. 19 (R. 27), has already been referred to. It was 
dated prior to the alleged date of the writing declared 
on, was prepared in the handwriting of appellant and 
witnessed by her, and was referred to in the letter of 
May 15, 1933. Exhibit No. 5, letter of June 17, 1933, 
on the stationery of Montrose Land Company (R. 29), 
refers to the fact that Miss Helm and appellant were to 
assist the corporation in connection with the Mon¬ 
trose property (R. 30). It is shown that appellant and 
Miss Helm were present during the negotiations be¬ 
tween the Montrose Land Company and M. J. Eckel 
at the time the writing referred to as Exhibit No. 5 was 
prepared (R. 27). In a letter of August 4, 1933, from 
appellee to appellant and Miss Helm, referred to as 
Exhibit No. 4 (R. 33), there is reference to the Mon- 
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trose Land Company, to the note of Mr. and Mrs. 
Dundore which had been taken by appellant; and it is 
shown in the first sentence of this letter and in the 
heading of the letter that it was written regarding 
Montrose Land Company. It is stated by appellee in 
his testimony (R. 33) that this letter was written by 
him and mailed to appellant and Miss Helm. 

In Exhibit No. 13, letter from appellant to appellee, 
dated August 7, 1933 (R. 25), appellant refers to the 
Dundore matter and also reference is made there to 
Montrose Land Company. This is the same Dundore 
referred to in the note of May 13, 1933. There is also 
reference in this letter (R. 26) to Eckel, the party re¬ 
ferred to in another writing. 

In addition to the testimony of appellee arid Miss 
Mae Helm as to the various writings exhibited, it is 
shown by the testimony of Newton Baker and Witness 
Taylor (R. 32), that the letters and writings intro¬ 
duced by appellee as being in the handwriting of, or 
containing the signature of appellant, were in fact, in 
the handwriting of appellant. This refers to Exhibits 
Nos. 1, 2, 6,11,13,14, and 19. 

The transactions between appellee and appellant and 
Miss Helm concerning the collections to be made at 
Montrose and the contracts there for the sale of land, 
though some of these writings were signed by appel¬ 
lee individually, were in fact all transactions that in¬ 
volved Montrose Land Company (R. 3 and 34). 

Appellant and Miss Helm are shown to have been 
connected in the matter of collecting these amounts and 
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handling these contracts for Montrose Land Company 
(R. 32 & 35), though appellant claimed that Miss Helm 
was not connected with her in the transactions, and 
Miss Helm was not made a party to this action. 

At the time of the letter from appellant to appellee 
of May 15, 1933, appellant was actually engaged with 
Miss Helm in the work of collecting the amounts due 
on Montrose, and had actually made some collections, 
and had taken at least one note, the Dundore note, be¬ 
fore the sending of the letter on May 15, 1933. And 
attention is called to the fact that in most of the letters 
sent, and in the communications exhibited, the work 
appears to have been by appellee, though the power of 
attorney of May 2, 1933, was signed by Montrose Land 
Company, and named appellant and Miss Helm as the 
agents of the corporation to collect $7,000.00, and a 
copy of the power of attorney was delivered to each of 
the three. 

In addition to the inconsistencies shown in the tes¬ 
timony of appellant—admitted by her, and shown to 
be vital to the case—testimony at variance with the 
letter and substance of admitted writings—testimony 
changed while in the same case in the same court—we 
have the testimony of appellee and Miss Helm, and 
various witnesses, establishing the fact to utter cer¬ 
tainty that appellant was in the employment of the 
Corporation in performing whatever work was done 
at Montrose, and was not in employment of appellee 
(R. 32-37). 
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Declaration and Exhibits. 

In appellant’s declaration it is alleged that the de¬ 
fendant employed plaintiff 

“To seek the completion of, correction of, ad¬ 
justment of, and the collection of, various con¬ 
tracts which the defendant held for sales of lots at 
Montrose, Pennsylvania” (R. 1-2). 

In the letter of May 15,1933, alleged as the contract, 
here is the specification of what Appellant undertook 
to do: 

“To undertake the work of calling on all those 
for whom contracts can be located, or whose names 
can be learned as having contracted to buy lots, 
get them to revive their contracts wherever possi¬ 
ble, and make collections thereof” (R. 13). 

These two quotations are made for the purpose of 

i 

showing the variance between the allegations in the 
declaration and the specifications in the letter, even 
conceding that there was a contract as attempted to be 
alleged. 


Appellant’s Testimony. 

Here we have the amazing and almost daring spec¬ 
tacle of a witness—appellant herself—testifying in de¬ 
nial of facts later in her evidence admitted, testifying 
against the execution and substance of writing, and 
testifying in contradiction of the great preponderance 
of evidence as brought forth by others who are known 
to be reputable witnesses, and whose evidence is sup- 

j 

ported by writings and by matters that are indisputa¬ 
ble. 
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This evidence was given by appellant before the jury 
and the court, and was marked not only for its incon¬ 
sistencies as shown by the record, but for statements 
that were later admitted bv her to be not true. In the 
foregoing statement of the case there have been point¬ 
ed out a number of these contradictions, and statements 

that are directlv in the face of the verities of the case. 

* 

It may serve a useful purpose to point out a few of 
these glaring discrepancies. In the first place, and as 
a fundamental transaction and writing between the 
parties, there was produced as Exhibit No. 3 a power 
of attorney executed by the corporation in triplicate, 
and delivered to Miss Helm, appellant, and appellee. 
Appellee testifies as to this, and so does Miss Helm; 
and it was testified to by witnesses for appellant that a 
power of attorney was produced by Miss Helm in con¬ 
nection with the Montrose transaction, though witness¬ 
es Samuel Hafer and Adam Hafer, for appellant, tes¬ 
tified that the power of attorney produced was not the 
one that they had seen in the possession of Miss Helm 
(R. 31 & 32). Adam Hafer stated that the power of 
attorney that he saw was on a printed form, though he 
evidently had in mind the typewritten form of power of 
attornev exhibited in the case. It is not reasonable to 
assume that the parties would have printed a power 
of attorney for this particular purpose. And so it 
should be accepted here as overwhelmingly establish¬ 
ed that the power of attorney exhibited in the case was 
the powder of attorney under which appellant and Miss 
Helm acted, and which they produced when they went 
to Reading to collect the Montrose notes. If so, it is 
clear that appellant’s case must fail, as this power of 
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attorney was in the joint names of appellant and Miss 
Helm, and was signed by Montrose Land Company. 

i 

Another glaring discrepancy was the denial at first 
of the execution of Exhibits Nos. 1 and 13, two im¬ 
portant items of evidence, and the later admission 
by appellant of their execution (R. 37). In Exhibit 
13, appellant referred to question as to whether, 

“ Montrose Land Company would forbear on the 
note/’ 

thus, showing that in the letter written to appellee on 
August 7,1933, appellant knew that the notes belonged 
to Montrose Land Company. And it has been pointed 
out that Exhibit No. 1 is important as showing that 
appellant, in her own handwriting, made a draft of 
the form of letter to be used by appellant and Miss 
Helm in collecting the Montrose notes, for there she 
refers to the Montrose Land Company. And the state¬ 
ment filed as Exhibit No. 2 (R. 18), signed by appel¬ 
lant and Miss Helm, the execution of which was proven 
by Miss Helm and by the handwriting experts, and 
shown to have been received by appellee, shows clearly 
that it was the understanding of appellant and Miss 
Helm that they were to get 20% of the amounts col¬ 
lected at Montrose. And the testimony of the two ex¬ 
pert witnesses, referred to above, shows that the ex¬ 
hibits referred to were identified as being in the hand¬ 
writing of, or containing the signature of, appellant. 

And as somewhat a climax to this almost impossible 
line of testimony by appellant, she stated that appellee 
offered to pay her $7,000.00 for this work, and that 
she and appellee finally agreed on the sum of $1,500.00 
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to be paid for the work. So we have her stating that 
there was an offer to pay her $7,000.00 for collecting 
$7,500.00, and that later she agreed to take $1,500.00 
for this same work, notwithstanding the more liberal 
offer. 

Argument. 

The difficulty under which appellant labors lies in 
the fact that in attempting to base a cause of action 
upon an altogether flimsy basis, there is the attempt to 
lift out from a series of writings and papers that dis¬ 
close relations between the parties, two insolated writ¬ 
ings, and to dignifv these as a contract. The two writ- 
ings mentioned were executed subsequent to the making 
of the list of the notes to be collected, subsequent to 
the execution of the power of attorney under which 
the parties were to act, and really subsequent to the 
time that appellant and Miss Helm had entered upon 
the performance of this work. It will be noticed that 
in the letter of May 15, 1933, from appellant to appel¬ 
lee, the first reference was to a prospective loan of 
$2,500.00 from some client of appellant’s to appellee. 
This was the introductory paragraph to this letter, 
and it will be seen that this same matter was referred 
to in the subsequent letter from appellee. But it will 
be clearly seen from the letter of May 15th that appel¬ 
lant had entered upon this work, had consulted some 
of the parties at Montrose, had collected some money 
and had received one note, and that thus appellant 
was at that time engaged in the performance of this 
work. This letter shows that it had reference to Mont¬ 
rose, though the letter was written to appellee indi- 
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vi dually. The answer to the letter of May 15th was 
a short reply to appellant’s letter, making reference 
to the $2,500.00 loan, and saying that appellant should 
feel free to pay her client $2,500.00, if he would put up 
this amount, out of money that appellant should col¬ 
lect at Montrose, after getting her part out. These are 
the two letters among the various communications be¬ 
tween appellant and appellee, which appellant at¬ 
tempts to dignify as a contract. These letters were 
written so soon after the power of attorney had been 
executed, and so soon after the list of the debts was 
made and delivered to appellant, that appellee did not 
have any suspicion that appellant was attempting to 
write into these letters anything in the nature of a 
contract, other than the agreement to pay a commis¬ 
sion of 20% for the amounts collected. And it will be 
observed that in the letter of May 18th from appellee 
to appellant the sum of $1,500.00 was mentioned, this 
being 20% of the estimated total amount of the con¬ 
tracts. And it will be seen that the letter of May 18th 
was signed by McNeill & McNeill, and was not the in¬ 
dividual letter of appellee. 

Counsel cites and discusses certain cases in brief 
for appellant in support of the contention that ap¬ 
pellee was acting in his individual capacity at the time 
appellant was engaged to do the work at Montrose, 
and that the compensation for any work done by ap¬ 
pellant, is payable by appellee. And certain cases 
were cited by appellant in support of the contention 
that a contract may be evidenced by correspondence 
without necessity of a formal writing, to which we 
agree. But such is not the case here. The employment 
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to do the work was in the main by a verbal authority, 
with a written power of attorney from the Corpora¬ 
tion to appellant and Miss Helm, dated May 2nd, 1933. 
And there is letter or statement from appellant and 
Miss Helm under date of June 7th, 1933 showing the 
terms of the contract and the scope of the work, and 
showing agreement to pay a commission of twenty 
per cent for the collections. 

The question of agency does not in fact arise in 
this case. Appellee was acting for the Corporation, as 
its President, in executive capacity, as shown by the 
power of attorney, and as such official he was author¬ 
ized to act for the Corporation. 

The case of Sadler vs. Young, discussed and quoted 
in brief for appellant, was a case where Young em¬ 
ployed Sadler to devote his time to sale of property in 

a certain sub-division for a commission of twentv-five 

* 

per cent and $100.00 per week. The contract was in 
the name of the two individuals and signed by them. 
There is no intimation in the opinion that Sadler was 
engaged by anyone or responsible to anyone but Young, 
while in the case at bar the initial steps were with the 
Corporation and the work performed by appellant was 
known to be for the corporation. 

The letter of May 15th, 1933, signed McNeill & Mc¬ 
Neill was simply a communication to appellant from 
attorneys for the Corporation, signed in their repre¬ 
sentative capacity by a member of the firm who hap¬ 
pened to be President of the Corporation. These 
various transactions and communications, and the 
fact that appellant had actually entered upon the work 
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for the Corporation prior to May 15,1933, as is shown 
bv the Dundore note of Mav 13, 1933 in the handwrit- 
ing of appellant and payable to the Corporation, all 
show that before the alleged contract and letter of May 
15th, appellant 'was at work for the Corporation. Thus 
it will be seen that whatever services were performed 
by appellant, were performed jointly in connection 
with Miss Helm, were performed under the verbal au¬ 
thority and the power of attorney ante-dating the let¬ 
ter of May 15, were performed for the corporation, 
and with no legal or moral liability for payment by 
appellee. And, in addition, appellant collected and 
retained an amount in excess of $900 in connection 
with the Montrose transaction, w T hich amount was not 
accounted for by appellant. (R. 34.) 

Upon what, then, could the case have been submit¬ 
ted to a jury; and upon what possible theory could a 
verdict, if one should have been returned for appel¬ 
lant, have been permitted to stand. It is true that 
questions of fact are to be submitted to a jury, and 
that the jury is to pass upon the weight of the evidence 
and the credibility of witnesses; but where, as in this 
case, the party suing is affirmatively shown to be with¬ 
out a right of action against the party sued, and where 
the claims and evidence of the party suing are shown 
to be at variance with proven and admitted facts— 

facts that are vital and opposed to any right of re- 

; 

covery—and when the party suing makes statements 
and claims on oath in court, and later in the same court 
and in the same proceedings admits that these state¬ 
ments were not true, it would seem a useless effort or 
gesture to submit the case to a jury, when any ver- 
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diet in favor of such party could not be permitted 
to stand. 

In the case of Prigg v. Lansburgh, 5 App D. C. 30, 
the court had under consideration a case where the 
propriety of a directed verdict for defendant was in¬ 
volved. The court held that the directed verdict was 
proper, and the opinion concludes with the following 
proposition as to propriety of directed verdicts for 
defendants: 

“The circumstances under which a court is justi¬ 
fied in directing a verdict are well settled. ‘When 
the undisputed evidence is so conclusive that the 
court would be compelled to set aside a verdict 
returned in opposition to it, it may withdraw the 
case from the consideration of the jury and direct 
a verdict.' Elliott v. Chicago, etc. Rwv. Co., 150 
U. S. 245, 247; Howes v. Dist. of Col., 2 App. D. C. 
188. ’ ’ 

In the case of Howes v. District of Columbia , 2 App. 

D. C. 188, the Court said: 

“If, upon the testimony now before us, the case 
had been submitted to the jury, and the jury had 
rendered a verdict for the plaintiff, we think it 
would have been not only the right, but the duty, 
of the court to set aside the verdict. And so 
thinking, we cannot suppose that there would have 
been any propriety in going through an empty 
formality barren of beneficial results. We think 
this case falls within the rule laid down in the 
case of Baltimore v. Potomac Railroad Company 
v. Jones, 95 U. S. 439; Macon Co. v. Shores, 97 
U. S. 278; Griggs v. Houston, 104 U. S. 553; 
Goodlet v. L. & N. R. R. Co., 122 U. S. 391.” (pp. 
194-5.) 

In the case of Gunning vs. Cooley, 281 U. S. 90 (74 
Law Ed. 724) the Supreme Court said: 
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“A mere scintilla of evidence is not enough to re¬ 
quire the submission of an issue to the jury. The 
decisions establish a more reasonable rule ‘that 
in every case, before the evidence is left to the 
jury, there is a preliminary question for the judge, 
not whether there is literally no evidence, but 
whether there is any upon which a jury can prop¬ 
erly proceed to find a verdict for the party pro¬ 
ducing it, upon whom the onus of proof is im¬ 
posed, ’ Schuylkill & L. Improv. & R. Co. v. Mun¬ 
son, 14 Wall. 442, 448, 20 L. ed. 867, 872; Pleas¬ 
ants v. Fant, 22 Wall. 116, 122, 22 L. Ed. 780, 
783.” 


“Where the evidence upon any issue is all on one 
side or so overwhelmingly on one side as to leave 
no room to doubt what the fact is, the; court 
should give a peremptory instruction to the jury.' 
People’s Sav. Bank y. Bates, 120 U. S. 556, 562, 
30 L. Ed. 754, 756, 7 Sup. Ct. Rep. 679; Southern 
P. Co. v. Pool, 160 U. S. 438, 440, 40 L. Ed. 485, 
486, 16 Sup. Ct. Rep. 338.” (p. 724.) 

Directed verdicts for the plaintiff will be approved, 

where “clear right to recover” is shown. This is so 

held in case of County of Macon v. Shares, 24 L. Ed. 

889, where the Supreme Court said: 

“The court instructed the jury to find for the 
plaintiff. 


“It appears that the evidence is all in the record. 
The plaintiff had shown a clear right to recover. 
The defendant had shown no defense. There was 
no question for the jury to pass upon. 


i 

“Under these circumstances, it is always compe¬ 
tent for the court to instruct accordingly, and it 
is not error to do so. Merch. Ek. v. St. Ek., 10 
Wall., 604, 19 L. Ed., 1008; R. R. Co. v. Jones, 
decided at this Term {ante, 506)”. (p. 890.) 
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In the case of Stearman v. R. R. Co., 6 D. C. App. 
46, the Court said: 

“The next and last question is, did the court err 
in directing a verdict for the defendant? The 
limitations of the power of the trial courts, in this 
District, to take a case from the jury and direct 
a verdict, are carefully considered and explained 
in the opinion of this court delivered by Mr. Jus¬ 
tice Morris, in Warthen v. Hammond, 5 App. D. C. 
167, to which nothing need be added. Although in 
that case the trial court was held to have exceeded 
its power in directing a verdict to be returned, it 
was said: ‘We regard it as a sound and salutary 
rule of practice, that a trial court may withdraw a 
case from the consideration of a jury, or, what 
amounts to the same thing, in our practice, may 
peremptorily direct a verdict for one or the other 
party to a suit in clear cases where the evidence, 
with all just inferences that might be drawn from 
it, would be insufficient to support a contrary 
verdict; and a trial court should not hesitate to 
exercise its right so to do. ? ” (p. 52.) 

In the case of Ford v. Ford, 27 (D. C.) App. 401, 
in quoting from the case of Met. R. Co. v. Moore, 121 
U. S. 570 (30 Law Ed. 1025) this court said: 

“It is the settled law of this court that, when the 
evidence given at the trial, with all the inferences 
which the jury could justifiably draw from it, is 
not sufficient to support a verdict for the plain¬ 
tiff so that such a verdict, if returned, must be 
set aside, the court is not bound to submit the case 
to the jury, but may direct a verdict for the de¬ 
fendant.” 

In the case of Walker v. Warner, 31 App. (D. C.) 
76, it is said: 

“Where the testimony is of such a conclusive 
character as to compel the court, in the exercise 
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of a sound judicial discretion, to set aside a ver¬ 
dict returned in opposition thereto, it rrlav be 
withdrawn from the consideration of the jury. 
Phoe. Mut. L. Ins. Co. v. Poster, 106 U. S. 30, 32, 
27 L. Ed. 65, 66; Connecticut Mut. L. Ins. Co. v. 
Lathrop, 111 U. S. 612, 615, 28 L. ed. 536, 537.” 

In the case of Faucett v. Bergman, 57 App. (D. C.) 

290, it is said: 

“At the same time it is well settled that the court 
may withdraw a case from the jury altogether, and 
direct a verdict against plaintiff, where the evi¬ 
dence against him is undisputed, or of such con¬ 
clusive character that the court, in the exercise 
of a sound judicial discretion, would be compelled 
to set aside a verdict returned in opposition to 
it.” ! 


In the case of Delaware, L. & W. R. Go. v. Converse, 
139 U. S. 469 (35 Law Ed. 213) the Supreme Court 
said: 


“It is contended that the court erred in not sub¬ 
mitting to the jury the issue as to defendant’s 
negligence. Undoubtedly, questions of negligence, 
in actions like the present one, are ordinarily for 
the jury, under proper direction as to the prin¬ 
ciples of law by which they should be controlled. 
But it is well settled that the court may withdraw 
a case from them altogether and direct a verdict 
for the plaintiff or the defendant, as the one or 
the other may be proper, where the evidence is 
undisputed or is of such conclusive character 
that the court, in the exercise of a sound judicial 
discretion, would be compelled to set aside a ver¬ 
dict returned in opposition to it.” 

This case, in its final aspects, must be regarded as a 

whole, with the entire transactions between all the 

parties considered in their proper relations, and not 
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upon segregated or isolated details. The relations 
were between appellant and Miss Helm, on the one 
hand, and appellee acting for the corporation on the 
other. The entire picture has been presented here; 
and while appellant was altogether free in denying 
signatures and writings at one moment, and admit¬ 
ting them at another, there is undisputed, positive evi¬ 
dence that whatever was done by appellant was done 
in connection with Miss Helm for the corporation, 
and that the claim of individual responsibility of de¬ 
fendant is without foundation either in law or in 
fact. 

An affirmance is asked. 

Respectfully submitted, 


KELLY KASH, 


BRADFORD ROSS, 
Heurich Building, 
Attorneys for Defendant . 









